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TAX ON BOTTLED NONCARBONATED FRUIT JUICES. 


The tax imposed by both the Act of October 3, 1917 (40 Stat. 312) 
and the Act of February 24, 1919 (40 Stat. 1116) applies to bot- 
tled noncarbonated fruit juices, although somewhat concentrated, 
if as bottled, they are reasonably suitable for use as beverages 
and are so use without the addition of water. 

Such bottled fruit juices, when reasonably suitable for beverage 
purposes and so used only in a diluted form, are not of themselves 
soft drinks and are not subject to the tax imposed on such drinks, 
either by the Act of 1917 or that of 1919. 

A preparation of fruit juice and sugar, which is not reasonably 
‘suitable for beverage purposes and is not so sold, but which is 
used to produce a palatable beverage by being mixed or diluted 
with water by soda fountains, bottling establishments, and other 
similar places, is a prepared sirup within the meaning of section 
313 (a) of the Act of October 3, 1917, and was, while that Act was 
in force, subject to the tax levied upon such sirup. 

Such a preparation is not subject to tax under the Act of February 
24, 1919, since that Act omitted the tax upon prepared sirups. _ 


DEPARTMENT OF JUSTICE, 
August 21, 1919. 
Sir: I have the honor to acknowledge the receipt of your 
communication of July 30, 1919, requesting an opinion 
with respect to the scope, meaning, and application of 
section 313 of the Act of October 3, 1917 (40 Stat. 312), 
and section 628 of the Act of February 24, 1919 (40 Stat. 
1116), imposing certain taxes. 
Section 313 of the Act of October 3, 1917, imposes taxes 
as follows: : | | 
1. “Upon all prepared sirups or extracts (intended for 
use in the manufacture or production of beverages, com- 
| | 
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monly known as soft drinks, by soda fountains, bottling 
establishments, and other similar places) sold by the manu- 
‘facturer, producer or importer thereof.” — 

2. “Upon all unfermented grape juice, soft drinks or 
artificial mineral waters (not carbonated), and fermented 
liquors containing less than one-half per centum of alcohol, 
sold by the manufacturer, pepcueer, or importer thereof, 
in bottles or other closed containers.” 

3. “Upon all ginger ale, root beer, sarsaparilla, pop, wnat | 
other carbonated waters or beverages manufactured and 
sold by the manufacturer, producer, or importer of the 
carbonic acid gas.used in carbonating the same.” 

4. “Upon all natural mineral waters, or table waters, 
sold by the producer, bottler, or importer thereof, in bottles 
or other closed containers.” 

Section 315 of the same Act imposes a tax “upon all 
carbonic acid gas in drums or other containers (intended 
for use in the manufacture or production of carbonated 
water or other drinks) sold by the manufacturer, producer, 
or importer thereof.” It will thus be seen that a tax is 
levied upon the manufacturer, producer, or importer who 
sells sirups or extracts or carbonic acid gas intended for 
use in the manufacture or production of soft drinks or 
carbonated water or other drinks, and a tax upon certain 
bottled drinks. The tax upon bottled drinks when sold 
by the manufacturer, producer, or importer thereof, is 
levied upon “ unfermented grape juice, soft drinks or arti- 
ficial mineral waters (not carbonated), and fermented 
liquors containing less than one-half per centum of al- 
cohol.” ‘The tax upon bottled drinks, when sold by the 
manufacturer, producer, or importer of the carbonic acid 
gas, used for carbonating the same, is levied upon “ ginger 
ale, root beer, sarsaparilla, pop, and other carbonated 
waters or beverages.” 

While the words “ not carbonated,” would seem from the 
punctuation used, to apply only to artificial mineral waters 
and not to grape juice or other soft drinks, I think the 
purpose of section 313 was to place a tax upon all the 
beverages mentioned when sold by the manufacturer, pro- 
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ducer, or importer, either of beverages or of the carbonic 
gas used in carbonating them. In this view it seems plain 
that the intention -was to tax these beverages when not 
carbonated upon their being sold by the manufacturer, 
producer, or importer of the beverages so sold, and when 


carbonated, to tax them when sold by the manufacturer, 


producer, or importer of the carbonic acid gas used in car- 
-bonating them. This distinction was probably drawn be- 
cause in the case of uncarbonated beverages the sale would 
be made naturally by those who manufactured, produced, 
or imported them, while on the other hand, if carbonated 
' by the manufacturer, producer, or importer of the car- 
bonic acid gas, they would be sold by him. This would be 
to leave, not included in the tax, the bottler who carbon- 
ates beverages but does not manufacture, produce, or im- 
port the gas which he uses, but purchases the same in the 
United States. Apparently Congress was content with 
taxing him, not upon his bottled goods, but upon the 
sirups or extracts and carbonic acid gas which he uses. 
In this way the whole field seems to have been covered. 
The Act of February 24, 1919, made some radical 
changes. It omitted altogether the tax upon sirups or 
extracts and upon carbonic acid gas and instead levied a 
tax on drinks commonly known as soft drinks, compounded 
or mixed at soda fountains, ice cream parlors, or other 
similar places of business. It also omitted the tax on 
bottled drinks when sold by the manufacturer, producer, 
or importer of the carbonic acid gas used in carbonating 
them. Instead it levied the tax upon bottled drinks when 
sold by the manufacturer, producer, or importer thereof. 
A tax of fifteen per centum was laid upon “all beverages 
derived wholly or in part from cereals or substitutes there- 
for, and containing less than one-half of one per centum of 
alcohol,” and a tax of ten per centum upon “ unfermented 
grape juice, ginger ale, root beer, sarsaparilla, pop, arti- 
ficial mineral waters (carbonated or not carbonated), other 
carbonated waters or beverages, and other soft drinks.” 
Taking both acts together, I have no doubt that the 
tax on bottled drinks imposed by both acts applies to all 
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beverages which are in the class ny known as soft 
drinks. 

The specific questions which you ask are: 

“1. Does the tax imposed by these sections apply to 
bottled noncarbonated fruit juice, somewhat concentrated, 
recommended by the manufacturer Or beverage use with- 
out additional ‘water ? | 

“2. Does the tax imposed by these sections include bits 
tled noncarbonated fruit juice, other than fruit juices 
recommended by the manufacturer for — use Ina 
diluted form ?” | 

You state that these questions arise upon a protest made 
by the Pheasant Northwest Products Co. against the levy- 
ing and assessment of the tax on certain products sold by 
that company which you describe as follows: 

“These products are known as ‘ Phez,’ a noncarbonated _ 
preparation of unfermented loganberry juice, and ‘Applju,’ 
a noncarbonated unfermented apple juice. Both are sold 
in closed bottles or containers and are-ready for consump- 
tion in the form in which same leaves the factory. They 
may, however, be diluted with water, especially the prod- 
uct ‘ Phez,’ as is the practice among consumers of unfer- 
mented grape or other fruit juices. The published adver- 
tisements of the company refer to the product ‘ Phez’ as a 
‘wonderful beverage,’ and recommend its consumption 
either in diluted or undiluted form.” 

You also quote from certain advertisements published 
by the manufacturer, copies of which you submitted. 
’ There can be seis anata that the above description is ac- 

curate as applied to “Applju ” but from an examination of 
the advertisements referred to I can not agree that they 
show that the manufacturer recommends the use of “Phez” 
as a beverage in its undiluted form. On the contrary, each 
of these advertisements contains the words “to drink, 
always add two parts water,” and these words appear to 
be also on the label on the bottle. The advertisements also 
recommend the use of “ Phez” for other than beverage 
_ purposes, such as for pudding sauce, for gelatin, for 
flavoring, for sundaes, for special mixed drinks, etc, It is 
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only for these latter uses that the advertisement seems to - 
recommend it in its undiluted form. On the contrary, in 
apparent contrast with “ Phez,” “ Logu,” another prepa- 
ration, is advertised as “ The Loganberry Beverage ready 
to drink.” 

While you have not stated the ingredients of “ Phez” 
other than loganberry juice, it appears in the brief sub- 
mitted by counsel for the company that it consists simply 
of unfermented loganberry juice and sugar and I assume 
that this is true. I think, therefore, that “ Phez” must be 
considered as a preparation of loganberry juice and sugar 
sold in bottles and recommended to be mixed with water 
to make a beverage and to be used in its undiluted form 
for other than beverage purposes. 

As to “Applju,” the only question is whether fruit } juices, 
either with or without sugar, when sold and used as bever- 
ages, are within the class of drinks commonly known as 
soft drinks. As to “ Phez,” there is the further question as 
to whether in the form in which it is sold it is a soft drink 
or only something to be used in the preparation or produc- 
tion of a soft drink. It would scarcely be denied that the 
soft drink, as used in these acts, would include any bever- 
age, such as is commonly sold at soda fountains, into which . 
fruit juices enter as an ingredient for the purpose of giving 
either flavoring or color, and I can entertain no doubt that. 
a beverage whose chief or even sole ingredient is fruit. 
juice is equally included within the term. If, as stated in 
_ your letter, therefore, “Applju” is bottled and sold in the 
form in which. it may be used as a beverage, it is a soft 
drink within the meaning of both of these statutes and sub- 
ject to the tax imposed. I do not mean tobe understood — 
as saying that the fact that the manufacturer recommends 
or does not recommend his bottled product for use undi- 
luted, as a beverage, is necessarily controlling. I think the 
real question is whether it is in that form fit for use as 
a beverage and is so used. Jf it 1s commonly used as a 
beverage, either diluted or undiluted, according to the taste 

of the drinker, it is, in my judgment, subject to the tax. 








6 Tax on Bottled Noncarbonated Fruit Juices, 


The remaining question is whether “ Phez” is to be 
treated as a beverage or only as an ingredient to be used in 
producing a beverage. I think the advertisements sub- 
mitted describe and recommend it as the latter. If this 
description is accurate, that is, if it is a preparation of 
loganberry juice and sugar, which undiluted is not reason- 
ably fit for beverage purposes and is not so used, although 
it may be possible to drink it, I am of opinion that it is not 
a beverage and can not be brought within the term soft 
drink. It would not, therefore, be subject to the soft-drink 
tax under either the act of 1917 or the act of 1919. 

It does not follow, however, that in this form “ Phez” is . 
to escape a tax under section 313 of that act of 1917. That 
act levies a tax upon prepared sirups or extracts intended 
for use in the production of soft drink. A preparation of 
fruit juice and sugar, when used to flavor a beverage, is 
clearly a sirup within the meaning of this Act. Such a 
preparation, if itself fit for use as a drink, becomes a bever- 
age. If it is not fit for that use but is, in fact, used in pro- 
- ducing a palatable beverage, I see no reason why it can not 
be classed as a sirup prepared for that purpose. It serves 
the purposes both of sweetening and flavoring, and this 
I understand is precisely the purpose served by so-called 
sirups used in soft drinks. .I am of the opinion, therefore, 
that since “ Phez” is-sold in such form that it is not 
itself a soft drink but in that form is used as one of the 
ingredients to produce such a drink, it was clearly subject 
to the tax on prepared sirups imposed by the act of 1917. 

Since, however, the Act of 1919 omitted the tax on pre- 
pared sirups, I find no tax levied by the act to which 
— “ Phez,” if not suitable to be used as a beverage, is subject. 

Aneweeue your questions I reply as follows: 

1, The tax imposed by both the Act of October 8, 1917, 
and that of February 24, 1919, applies to bottled noncar- 
bonated fruit juices, though sewhal concentrated, if as 
bottled they are reasonably suitable for use as beverages 
and are so used without the addition of water. 

2. Such bottled fruit juices, when reasonably suitable for 
beverage purposes and so used only in a diluted form, are 
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not of themselves soft drinks and are not subject to thé tax 
imposed on such drinks, either by the act of 1917 or that 
of 1919. 

8. A preparation of fruit Juice and sugar, which is not 
reasonably suitable for beverage purposes and is not so 
sold, but which is used to produce a palatable beverage by 
being mixed or diluted with water by soda fountains, bot- 
tling establishments, and other similar places, is a pre- 
pared sirup within the meaning of section 313 (a), and was, 
while that act was in force, subject to the tax levied upon 
such sirup. | 

4, Such a preparation is not subject to tax under the 
Act of February 24, 1919, since that Act omitted the tax 
upon prepared sirups. 

Respectfully, 
| A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 


COMPENSATION FOR LOSSES INCURRED IN PRODUCING 
CERTAIN MINERALS IN FOREIGN COUNTRIES. 


The provision in section 5 of the War Minerals Relief Act of March 
2, 1919 (40 Stat. 1274), which authorizes the adjustment of losses 
incurred in “ producing or preparing to produce either manganese, 
chrome, pyrites, or tungsten in compliance with the request or 
demand” of certain designated governmental agencies, is not 
limited to the production. of such minerals within the United 
States. 

DEPARTMENT OF JUSTICE, 
August 21, 1919. 

Srr: In your letter of July 30, 1919, you ask for my 
opinion as to whether, under the “ War Minerals Relief 
Act,” losses on properties operated by Americans in for- 
eign countries can be compensated. 

Section 5 of the Act of March 2, 1919 (40 Stat. 1274), 
entitled “An act to provide relief in cases of contracts con- 
nected with the prosecution of the war, and for other pur- 
poses” (which I presume to be-the act you refer to as the 
“ War Minerals Relief Act),” reads as follows: 

89836 °—22—-voL 32-4 
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“Src. 5. That the Secretary of the Interior be, and he 
hereby is, authorized to adjust, liquidate, and pay such net 
losses as have been suffered by any person, firm or corpora- 
tion, by reason of producing or preparing to produce, 
either manganese, chrome, pyrites, or tungsten in compli- 
ance with the request or demand of the Department of the 
Interior, the War Industries Board, the War Trade Board, 
the Shipping Board, or the Emergency Fleet Corporation 
to supply the urgent needs of the Nation in the prosecution 
of the war; said minerals being enumerated in the Act 
of Congress approved October fifth, nineteen hundred and 
eighteen, entitled “An Act to provide further for the na- 
tional security and defense by encouraging the production, 
conserving the supply, and controlling the distribution of 
those ores, metals, and minerals which have formerly been 
largely imported, or of which there is or may be an in- 
adequate supply. 

“The said Secretary shall make such adjustments and 
payments in each case as he shall determine to be just and 
equitable; that the decision of said Secretary shall be con- 
clusive and final, subject to the limitation hereinafter pro- 
vided; that all payments and expenses incurred by said 
Secretary, including personal services, traveling and sub- 
sistence expenses, supplies, postage, printing, and all other 
expenses incident to the proper prosecution of this work, 
both in the District of Columbia and elsewhere, as the Sec- 
retary of the Interior may deem essential and proper, shall 
be paid from the funds appropriated by the said Act of 
October fifth, nineteen hundred and eighteen, and that 
said funds and appropriations shall continue to be available 
for said purpose until such time as the said Secretary shall 
have fully exercised the authority herein granted and per- 
formed and completed the duties hereby provided and im- 
posed : Provided, however, That the payments and disburse- 
ments made under the provisions of this section for and in 
connection with the payments and settlements of the claims 
herein described, and the said expenses of administration 
shall in no event, exceed the sum of $8,500,000: And pro- 
vided further, That said Secretary shall consider, approve. 
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and dispose of only such claims as shall be made hereunder 
and filed with the Department of the Interior within three 
months from and after the approval of this Act: And pro- 
vided further, That no claim shall be allowed or paid by 
said Secretary unless it shall appear to the satisfaction of 
the said Secretary that the expenditures so made or obliga- 
tions so incurred by the claimant were made in good faith 
for or upon property which contained either manganese, 
chrome, pyrites, or tungsten in sufficient quantities to be 
of commercial importance: And provided further, That no 
claims shall be paid unless it shall appear to the satisfac- 
tion of said Secretary that moneys were invested or obli- 
gations were incurred subsequent to April sixth, nineteen 
hundred and seventeen, and prior to November twelfth, 
nineteen hundred and eighteen, in a legitimate attempt to 
- produce either manganese, chrome, pyrites, or tungsten 
for the needs of the Nation for the prosecution of the war, 
and that no profits of any kind shall be included in the 
allowance of any of said claims, and that no investment for 
merely speculative purposes shall be recognized in any 
manner by said Secretarv: And provided further, that the 
settlement of any claim arising under the provisions of 
this section shall not bar the United States Government, 
through any of its duly authorized agencies, or any Com- 
mittee of Congress hereafter duly appointed, from the 
right of review of such settlement, nor the right to recover 
any money paid by the Government to any-party under 
and by virtue of the provisions of this section, if the Gov- 
ernment has been defrauded, and the right of recovery in 
all such cases shall extend to the executors, administrators, 
heirs, and assigns of any party. 

“That a report of all operations under this section in- 
cluding receipts and disbursements, shall be made to Con- 
gress on or before the first Monday in December of each 
year. . 

“That nothing in this section shall be construed to con- 
fer jurisdiction upon any court to entertain a suit against 
the United States: Provided, further, That in determining 
the net losses of any claimant the Secretary of the Interior 
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shall, among other things, take into consideration and 
charge to the claimant, the then market value of any ores 
or minerals on hand belonging to the claimant, and also 
the salvage or usable value of any machinery or other 
«ppliances which may be claimed was purchased to equip 
said mine for the purpose of complying with the request or 
demand of the agencies of the Government above men- 
tioned in the manner aforesaid.” 

I have quoted the entire section because, considered as 
a whole, it discloses a very broad discretion vested in the 
Secretary of the Interior to the end that all just claims of 
persons or corporations who actually produced or prepared 
to produce one or more of the four specified metals at the 
request or demand of any of the five designated govern- 
mental agencies “ sid the needs of the Nation for the prose- 
‘cution of the war” may be compensated. 
~ The Act of October 5, 1918 (40 Stat. 1009), iachicaieil to 
in the above quoted section, designated a large number of 
mineral substances, ores, minerals, intermediate metallurgi- 
cal products, metals, alloys, and chemical compounds, as 
“ necessaries,” among which chromium, manganese, pyrites, 
and tungsten were specifically enumerated. This Act, 
among other things, authorized the President to requisition 
such necessaries, and also to requisition and take over 
“any undeveloped or insufficiently developed or operated 
idle land, deposit, or mine, and any idle or partially oper- 
ated smelter, or plant, or part thereof producing or, in his 
judgment, capable of producing said necessaries or either 
of them * * *.” (Sec. 3.) 

This part of the act obviously was rot intended to have 
any extra territorial application, but section 2 provides 
(in part): 

“That the President is authorized from time to time to 
purchase such necessaries and to enter into, to accept, to 
transfer, and to assign contracts for the production or 
purchase of same, to provide storage facilities for and store 
the same, to provide or improve transportation facilities, 
and to use, distribute, or allocate said necessaries, or to sell 
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the same at reasonable prices, but such sales made during 
the war shall not be at a price less than the purchase or 
cost of production thereof: Provided, That no such con- 
tract of purchase shall cover a period longer than two years 
after the termination of the war.” 

Under this section the situs of the property where such 
necessaries were produced would be immaterial to the 
validity of the contracts for the purchase or production 
authorized by it. 

This Act was an emergency Act necessary for the national 
security and defense, and, as section 5 of the “ War Min- 
erals Relief Act,” quoted above, neither expressly nor by 
implication limits its application to United States terri- 
tory, it seems to me that it should be given a broad con- 
struction and that, while it does not refer to the Act of 
October 5, 1918, except to state that said four minerals 
were named in said Act, still that in any case where the 
situs of the property upon or from which said minerals 
were to be produced would be immaterial to contracts 
authorized by section 2 of the Act of October 5, 1918, like- 
wise the situs of the property whose owner produced or 
prepared to produce any of the four named minerals in 
compliance with the request or demand of the Department 
of the Interior, the War Industries Board, the War Trade 
Board, the Shipping Board, or the Emergency Fleet Cor- 
poration, would be immaterial to the consideration and 
allowance of the claims of such owner by you, provided 
always that such claim im all other respects comes within 
the requirements of said Act. 

Respectfully, 
. A. MITCHELL PALMER. 


To the SECRETARY OF THE INTERIOR, 
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WAR RISK INSURANCE ACT—INTERPRETATION OF PHRASE 
“IN THE LINE OF DUTY.” 


Personal injury or disease shall be deemed to have been suffered or 
contracted “in the line of duty” within the meaning of section 
300 of the War Risk Insurance Act when the person on whose ac- 
count compensation is claimed was, at the time the injury was 
suffered or the disease contracted, in active service in the military 
or naval forces, whether on active duty, on furlough, leave of 
absence, or under arrest, unless it appears that the injury or 
disease has been caused by willful misconduct on his part or 
by something done by him in pursuing some private avocation or 
business and which has intervened, as the producing cause, be- 
tween his public service or performance of duty and the injury or 
disease. 

It is suggested that the proposed Treasury regulation relating to the 
interpretation of the phrase ‘in the line of duty ” as used in sec- 
tion 300 of the War Risk Insurance Act, should state the general 
proposition as above indicated and then, by way of illustration, 
should set out such exceptions as are now in mind, but leaving the 
general principles to be applied to other circumstances as they 
may arise. 

DEPARTMENT OF JUSTICE, 
August 21, 1919. 

Sir: I have the honor to acknowledge receipt of your 
letter requesting an opinion on a proposed Treasury De- 
cision intended to establish the correct interpretation of 
the phrase “in the line of duty” as used in section 300 of 
the War Risk Insurance Act (40 Stat. 611). The section 
in question is: 

“That for death or disability resulting from personal 
injury suffered or disease contracted in the line of duty, 
by any commissioned officer or enlisted man or by any 
member of the Army Nurse Corps (female) or of the Navy 
Nurse Corps (female) when employed in the active service 
under the War Department or Navy Department, the 
United States shall pay compensation as hereinafter pro- 
vided; but no compensation shall be paid if the injury or 
disease has been caused by his own willful misconduct: 
Provided, That for the purposes of this section said officer, 
enlisted man, or other member shall be held and taken to 
have been in sound condition when examined, accepted, 
and enrolled for service: Provided further, That this 
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section, as amended, shall be deemed to become effective 
-as of October sixth, nineteen hundred and seventeen.” 

Bearing in mind that Congress is presumed to have in- 
tended something by every word it has used and that 
effect must, if possible, be given to every part of the Act, 
the following are necessary to entitle a person or his 
dependents to compensation: 

(1) There must be a death or a disability resulting from 
personal injury or disease. 

(2) The person suffering the injury or contracting the 
disease must have been, at the time, a commissioned officer 
or enlisted man or a female nurse of the Army or Navy 
Corps, the term enlisted man being defined as including 
drafted men and others not now necessary to mention, thus 
excluding civil officers and employees. 

(3) He must have been in the active service of the War 
or Navy Department, thus excluding those on retired or 
reserve lists or who, for any reason, have been relieved of 
active duty. 

(4) The injury or disease must not have been caused 
by the willful misconduct of such person, thus making mis- 
conduct a bar only when it causes the injury or disease and 
when it is willful, as distinguished from acts of negligence 
or unintentional or ignorant infractions of duty. 

(5) The injury must have been suffered or the disease 
contracted zn the lune of duty. 

But for the last requirement, 1t can scarcely be doubted 
that every person, within the class named, or his depend- 
ents, would be entitled to compensation if he incurs death 
or disability resulting from injury suffered or disease con- 
tracted while employed generally in the active service of 
the War or Navy Department whether, at the time, he 
was actually performing some duty or was temporarily on 
leave of absence or furlough or under arrest, provided such 
injury or disease was not caused by his own misconduct, 
unless barred by section 308 of the War Risk Insurance 
Act (40 Stat. 407), which provided that— 

“ A dismissal or dishonorable or bad conduct discharge 
from the service shall bar and terminate all right to any 
compensation under the provisions of this article.” 
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The question is, to what extent is this broad right 
limited by the requirement that the injury shall be suf- 
fered or the disease contracted “in the line of duty”? It 
is now proposed to answer this question by making the 
following Treasury decision: 

“By virtue of the authority conferred in section 18 of 
the war risk insurance act, the following regulation is 
issued relating to the interpretation of the phrase ‘in the 
line of duty ’ as used in section 300 of the war risk insur- 
ance act. 

“1, Personal injury or disease shall be deemed to have 
been suffered or contracted ‘in the line of duty’ within the 
meaning of section 300 of the war risk insurance act, when 
the person on whose account compensation is claimed was, 
at the time of the injury was suffered or the disease con- 
tracted, in active service in the military or naval forces, 
unless it appears that at such time— 

“(a) He was avoiding duty by deserting the service or 
by absenting himself without leave; or 

“(b). He was absent from his organization or other post 
of military or naval duty on a furlough which by its terms 
authorized him to enter into some form of civil employ- 
ment; or 

“ (ce) He was confined under sentence of a court-martial 
or civil court; or was under strict confinement or arrest 
involving suspension from duty while awaiting trial and 
disposition of his case, if the trial resulted in conviction; or 

“(d) He was in hospital or otherwise relieved from all 
active performance of duty by command of his superior 
officer as the result of the intemperate use of drugs or 
alcoholic liquors, or because of disease or injury contracted 
or suffered as the result of his own misconduct; or 

“(e) He was acting in disobedience of the lawful orders 
of his superior officer or in violation of the rules and regu- 
lations of his organization or was otherwise guilty of 
willful misconduct which proximately caused the injury 
or disease. 

‘oO, An injury suffered by a person otherwise in the line 
of duty shall not be held to have been suffered ‘ not in the 
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line of duty’ for the reason that the negligence of such 
person contributed to the mjury, or that it was the result 
of participation in some form of lawful sport or recrea- 
tion not contrary to regulations or orders. 

“3. The fact that a person was absent from his organi- 
zation or post of military or naval duty on a pass or fur- 
lough properly granted to him for any purpose other than 
that mentioned in subparagraph (0) of paragraph 1 
hereof, shall not alone be deemed sufficient ground for 
holding that an injury suffered or a disease contracted 
while so absent, was suffered or contracted ‘not in the line 
of duty.’” 


The expression “in the line of duty” has been used in 
pension and other legislation almost from the beginning of 
the Government. It has been the subject of several opin- 
ions by the Attorney General and has been frequently con- 
strued by the executive departments; but there seem to 
be but two decisions by the Federal courts, and they are 
more or less conflicting. 

In Rhodes v. United States, 79 Fed. Rep. 740, the Cir- 
cuit Court of Appeals for the Eighth Circuit had before 
it a case in which the United States was suing Rhodes 
to recover a pension paid him upon his claim that, while 
in the service, he had contracted a disease. There was 
no contention that he did not have the disease, but 
the allegation was that it had been contracted before 
he entered the service and, therefore, not in the line of 
duty. The issue was whether the representation upon 
which the pension was paid was false and fraudulent in 
this respect. It may be noted that the precise question 
could scarcely arise under the present act, which provides 
the soldier “shall be held and taken to have been in sound 
condition when examined, accepted, and enrolled for serv- 
ice.” The court approved a statement made by Attorney 
General Cushing in 1855 that, “1n fine, the phrase ‘ line of 
duty’ is an apt one, to denote that an act of duty per- 
formed must have relation of causation, mediate or imme- 
diate, to the wound, the casualty, the injury, or the disease, 
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producing disability or death,” and said, at page 748 of 
the opinion: 


“Nor was there any error in the definition which the 
court gave to the jury of a ‘disease contracted in the line 
of duty’ when he declared that ‘the service must have 
been the cause of the disease, and not merely coincident 
with it in time.’ This is the patent and natural meaning 
of the language of the statute. It places the service and 
the discharge of duty in the relation of causes to the in- 
juries and diseases that warrant the grant of pensions. It 
allows a pension for wounds or injuries received, and for 
diseases contracted in the service and in the line of duty. 
No one would seriously contend that every wound, injury, 
or disease received or contracted during the term of service 
is pensionable under this law. A wound or injury inflicted 
upon himself by a soldier, or received by him while hunt- 
ing wild animals, or squabbling with his comrades for his 
own amusement, or while doing any other act not in the 
line of duty, would form no basis for a pension. The 
reason is that it would not be caused by his presence in 
the line of duty. The same rule applies to wounds, injuries, 
and diseases; for in the law they stand together in a single 
class. The result is that neither injury nor disease can 
authorize the grant of a pension under the acts of Congress 
unless it is caused by the presence of its victim in the line 
of duty when it was recetved or contracted.” 


Since the court expressly said that it was adopting the 
views expressed by Attorney General Cushing, it will be 
helpful to examine his opinion. In 7 Op. 149, he reviewed 
the question elaborately and reached the conclusion that 
the policy of the law is “to bestow disability only in those 
cases, but in all those cases, where the cause of disability 
or death is the logical incident or provable effect of duty 
in the service.” In reaching this conclusion, he called at- 
tention to the fact that a soldier though “on furlough, on 
leave of absence, in arrest, under sentence,” is still under 
the general duties that rest upon him as a soldier and may 
perform acts in discharge of those duties, and that injuries 
suffered or disease contracted while so engaged will be in 
the line of duty just as he may do things while on active 
duty which are not in the line of duty or are even con- 
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trary to duty. Further expressing these views, he said, 
at page 164:: 


“The idea that furlough, or leave of absence, must of 
necessity exclude an officer from all benefit of the pension 
laws, may have arisen from the fact that officers are fur- 
loughed, or put on leave of absence, from time to time, for 
the purpose of enabling them to enter into lucrative private 
pursuits, or for some other cause, which implies negation 
of public duty. In such cases the officer will of course be 
excluded from the purview of the pension laws, not be- 
cause of the furlough or leave of absence, per se, but be- 
cause of the special occasion or consequences thereof, 

“In regard to arrest, again: Suppose that ‘on march, in 
camp or garrison, or on a voyage, an officer is put in arrest 
on charges. In the first place, those charges may not be 
substantiated, and then it would be manifestly unjust that 
the mere fact of his being charged should operate to de- 
prive himself or his family of pension. Or, while he is in 
arrest, he dies of camp fever or ship fever, and then it is 
unjust to presume a criminality not proved in the course 
of law. Or, whether guilty or not, if he die of wounds, 
casualty, or disease contracted while in arrest, still the 
death is not the consequence of the arrest, but of the public 
service. If not dying in arrest, and on trial being con- 
victed and sentenced, that sentence be of death or dis- 
missal for some grave military crime, that of course termi- 
nates the question of pension; but if his offence be a light 
one, with a sentence of reprimand, for instance, and he 
shall have happened to contract disability or mortal dis- 
ease while in arrest, as by the hazards of a long march or 
voyage, it seems not just to add to his legal sentence the 
serious indirect aggravation of incapacity of pension. All 
these difficulties are avoided or conciliated by directing in- 
quiry to the questionWas the cause of disability or 
death, or was it not, an act of his official military duty?” 


In 1881, Attorney General MacVeagh adopted the views 
of Mr. Cushing and said that, since Congress had not seen 
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fit to change the language of the statute, the construction 
so placed on it was to be regarded as settled. He was 
called on, in 17 Op. 172, to apply the rule to these facts: 

Lieut. Wetmore, “while in the service of the United 
States, and under orders to proceed to Columbus, Ohio, on 
public business, went to the depot of the Little Miami Rail- 
road, at Cincinnati, and while expediting the checking of 
his baggage was struck by the baggage-master on the 
head with a hatchet, from the results of which he was, and 
has continued to be, seriously disabled.” 


Mr. MacVeagh said (page 173) : 


“Mr. Wetmore’s assumption of the duties of his office 
caused him to be subject to orders; the order caused him 
to come in contact with the baggage-master. If there did 
not intervene between this contract and the injury an ade- 
quate and sufficient cause for which Mr. Wetmore was re- 
sponsible, he is entitled to his pension. If while in the 
performance of his duty he had been injured by the fall of 
a carelessly piled lot of baggage, the performance of his 
duty would have been the mediate cause, for no respon- 
sibility would rest on him for the intervening cause. 
Otherwise, if in interference with the baggage-master’s 
province and duties he had seized a trunk and brought it 
down on his head.” 


The Court of Claims, in 1913, in Afoore v. United States, 
48 Ct. Cls., at page 113, said: 


“The original statute -confers the benefit in case of 
‘death from wounds or disease contracted in line of duty,’ 
and the question is, What does the phrase ‘in line of 
duty’ as used in this statute mean? As a general proposi- 
tion, we believe a soldier is in line of duty until separated 
from the service by death or discharge, if during such time 
he is submitting to all of its laws and regulations. While 
on leave of absence he may be ordered to active duty at any 
time (Barr v. United States, 14 Ct. Cls., 272); and to this 
end the War Department is to be kept constantly informed 
as to his address and all changes in the same (Art. IX, 
Army Regulations). The provisions for furloughs or 
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leaves of absence are a part of the disciplinary regulations 
of the military service, and no more separate a man from 
the service than an order to report to a different command. 

** As we view it, however, the statute under consideration 
employed this phrase in a more limited sense. Suppose a 
soldier dies from wounds received in a duel or from disease 
contracted in a brothel, could it be said that he died of 
wounds or disease contracted in line of duty?” 

And again at page 114: 

“ We do not believe any such narrow construction of this 
statute is demanded. We think that a reasonable construc- 
tion of it confers the benefit whenever the soldier dies while 
in the service generally, and submitting to its rules and 
regulations, from wounds or disease not the result of his 
own misconduct.” 

Reading what was said in the Phodes case in the light 
of the opinions upon which it is based, I think this general 
rule may be deduced. The mere fact that an injury or 
disease 1s coincident in time with service is not sufficient 
to class it as suffered or contracted “in the line of duty.” 
It must have been caused by the presence of its victim in 
the line of duty when it was received or contracted. But 
the relation of causation is sufficiently shown when it ap- 
pears that the victim was at a place and doing what was 
required or permitted by his duty as a soldier, and that, 
between his presence and conduct and the injury or disease, 
no adequate and suffictent cause, for which he is responsi- 
ble, intervened. This, I think, is the true meaning of 
the criterion laid down by Mr. Cushing as follows: 

“Every person who enters the military service of the 
country—officer, soldier, sailor, or marine—takes upon him- 
self certain moral and legal engagements of duty, which 
constitute his official or professional obligations. While 
in the performance of those things, which the law requires 
of him as military duty, he is in the line of duty. But, 
at the same time, though a soldier or sailor, he is not the 
less a man and a citizen, with private rights to exercise 
and duties to perform; and, while attending to these things. 
he is not. in the line of his public duty. In addition to this, 
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a soldier or sailor, like any other man, has the physical 
faculty of doing many things, which are in violation of 
duties, either general or special; and in doing these things 
he is not acting in the line of his duty. Around all those 
acts of the soldier or sailor which are official in their nature, 
. the pension law draws a legislative line, and then they say 
to the soldier or sailor—if, while performing acts which 
are within that line, you thereby incur disability or death, 
you, or your widow or children, as the case may be, shall 
receive a pension or other allowance; but not if the dis- 
ability or death arise from acts performed outside of that 
line, that is, absolutely disconnected from, and wholly 
independent of, the performance of duty. Was the cause 
of disability or death a cause within the line of duty or 
outside of it? Was that cause appertaining to, dependent 
upon, or otherwise necessarily and essentially connected 
with, duty within the line, or was it unappurtenant, inde- 
pendent, and not of necessary and essential connection? 
That, in my Judgment, is the true test-criterion of the class 
of pension cases under consideration.” (7 Op. 162.) 

This seems to mean that if he has stepped aside from the 
discharge of his duty as a soldier to exercise some private 
right or perform some private duty, though still in the | 
service and violating none of a soldier’s duties, and what 
he thus does causes injury or disease, there will have inter- 
vened an adequate and sufficient cause for which he is re- 
sponsible and the injury can not be said to have been 
suffered in the line of duty. On the other hand, although 
at the time of receiving an injury he is actually exercis- 
ing some private right or performing some private duty, 
it does not necessarily follow that he is precluded. If he 
is subject to military rules and regulations and, in general, 
performing his duty as a soldier and what he does, outside 
of this duty, does not contribute as a cause to bring about 
the injury, there has been no intervening cause and the 
injury is suffered in the line of duty. To illustrate, a 
soldier.in camp may, during a rest hour, be employing his 
time by working on an invention wholly disconnected with 
the military service. He is, in general, in the line of duty, 
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but at the moment is exercising a private right for private 
purposes. An explosion is produced by chemicals which 
he is using. There has intervened a cause for which he is 
responsible and the injury is not suffered in the line of 
duty. But while so employed he is struck by lightning, 
or becomes ill, or 1s suddenly stricken with appendicitis, 
clearly there has been no intervening cause for which he 
is responsible and the injury 1s suffered in the line of duty. 
In either case, what he was doing was in no way incon- 
sistent with the performance of his military duty. While 
he was doing it the duties of a soldier still rested on him. 
He was not free from their obligations, nor was he neces- 
sarily deprived of the rights which grow out of their per- 
formance. This would result only in the event the thing 
he was doing, outside of his duty, in fact, caused the in- 
jury he received. 

Under this rule, of course, if the disability resulted from 
disease existing at the time of the soldier’s entry into the 
service, it would not be contracted in the line of duty, and 
injuries caused by the negligent or improper performance 
of duty or by the unintentional or ignorant infraction of 
rules and regulations might likewise be excluded. But 
the present act seems to foreclose both of these questions. 
The soldier is to be deemed as having been in sound con- 
dition when accepted in the service. When it is shown 
that he had a disease during his term of service, such dis- 
ease must be deemed to have been contracted while he was 
in the service. The misconduct which, as an intervening 
cause, will bar him must be willful. 

Speaking generally, if we follow the authorities referred 
to, a soldier who, between the date of his entry into the 
service and the date of his discharge, suffers injury or 
contracts disease resulting in disability, is entitled to com- 
pensation unless such injury or disease is caused by (1) 
his own willful misconduct, or (2) some act or course of 
conduct of his disconnected with his military duties. 

On the other hand, the Court of Claims rejects alto- 
gether any necessity for the relation of causation except 
in the case of misconduct, and in Moore v. United States, 
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lays down the broad rule that a soldier is entitled to the 
benefit whenewer he dies “ while in the service generally, 
and submitting to its rules and regulations, from wounds 
or disease not the result of his own misconduct.” 

This rule bars injuries or disease caused by misconduct, 
but apparently recognizes no other intervening cause as 
capable of having that effect. In this it differs from the 
rule above stated. 

Both the Circuit Court of Appeals and the Court of 
Claims have jurisdiction, in proper cases, to decide the 
question. I can not say that the decision of either is bind- 
ing on the other. In so far as they are in accord, I would, 
in the absence of a ruling by the Supreme Court, feel 
bound to accept their decision. In so far as either has 
made a decision on a point not considered by the other 
and not in necessary conflict with its rulings, I think you 
should follow such decision. In so far as the two courts 
are in conflict, it can not be said that there has been a 
binding determination, and you should adopt the rule 
which is deemed most consonant with reason and general 
authority whether in entire accord with the ruling of 
elther court or not. 

In weighing these conflicting opinions, I am unable to 
agree that the correct rule is as broad as the language of 
the Court of Claims makes it. That construction makes 
“in line of duty” practically synonomous with “in active 
service” and robs it of all meaning, since the act uses 
both expressions with the evident intention that the one 
shall limit the other. The soldier must be in active service 
and the disease must be contracted in the line of duty. 

I agree that a leave of absence, an ordinary furlough, 
or an arrest does not remove a soldier from the active 
service. But, on duty, on furlough, or under arrest, he 
may do things both within or without the line of duty 
which, though entirely free from the imputation of miscon- 
duct, may cause injury or disease. While in the active 
service and submitting to its rules and regulations he is, 
in general, in the line of duty, and an injury suffered or 
disease contracted under these circumstances is suffered 
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or contracted in the line of duty unless it is actually caused 
by something for which he is responsible which intervenes 
between his service or performance of duty and the injury 
or disease. He will be responsible for an interven- 
ing cause if (1) it consists of his own willful mis- 
conduct or (2) it is something which he is doing in 
pursuance of some private avocation or business. 

Applying these principles to the questions dealt with in 
the proposed decision, 1t seems to me to be extremely diffi- 
cult to attempt to lay down a rule to cover all possible 
cases by stating a general proposition and enumerating 
the exceptions to it. I think it better to state the general 
proposition and then, by way of illustration, to set out 
such exceptions as now occur to you, but leaving the gen- 
eral principles to be applied to other circumstances as they 
may arise. I would suggest that paragraph 1 be made 
to read something like this: 

“Personal injury or disease shall be deemed to have 
been suffered or contracted ‘in the line of duty’ within the 
meaning of section 300 of the war-risk insurance act when 
the person on whose account compensation is claimed was, 
at the time the injury was suffered or the disease con- 
tracted, in active service in the military or naval forces, 
whether on active duty, on furlough, leave of absence, or 
under arrest, unless it appears that the injury or disease 
has been caused by willful misconduct on his part or by 
something done by him in pursuing some private avocation 
or business and which has intervened, as the producing 
cause, between his public service or performance of duty 
and the injury or disease.” 

I suggest that this be followed by a paragraph 2 sub- 
stantialy as follows: 

“While it is impossible to enumerate all the circum- 
stances which will preclude compensation under this rule, 
a person will not be entitled to compensation if it appears 
that, at the time the injury was suffered or the disease con- 
tracted— 

“(q@) he was avoiding duty by deserting the service or 
by absenting himself without leave; or 
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““(5) he was absent from his organization or other post 
of military or naval duty on a furlough which, by its terms. 
_ authorized him to enter into some form of civil employ- 
ment. 

“(¢) he was confined under sentence of a court-martial 
or civil court, or was resisting lawful arrest. 

“(d) he was in a hospital or otherwise relieved from all 
active performance of duty by command of his superior 
officer as the result of the intemperate use of drugs or alco- 
holic liquor, or because of disease or injury contracted or 
sufféred as the result of his own misconduct; or 

“(e) he was acting in disobedience of the lawful orders 
of his superior officer or, in violation of the rules and regu- 
lations of his organization, or was otherwise guilty of 
willful misconduct which proximately caused the injury 
or disease. 

“(f) whether at his post or lawfully absent, if the injury 
or disease was, in fact, caused by something not involving 
misconduct but done in pursuing some private business or 
avocation.” | 

If this paragraph is used, paragraph 2 of the proposed 
decision should follow as paragraph 3. 

Paragraph 3 of the proposed decision is correct, but if 
the suggested changes are made, it would seem to be un- 
necessary. 

You will see that (a) and (0) are exactly as proposed. 
As (c), I have used the first paragraph proposed and added 
the words “or resisting lawful arrest.” I think this is 
sound because, when confined under sentence, one becomes 
a prisoner and, for the time being, ceases to be a soldier 
employed in the active service. But I can not think that 
the part of (c) which I have omitted is sound. 

In the case of a man under arrest, the arrest implies 
that he is charged with misconduct but not necessarily that 
he is guilty. If his injury or disease is caused by the mis- 
‘conduct for which he is arrested, under the rule already 
stated, he is not entitled to compensation. But whether | 
guilty or not, his duty, as a soldier, requires him to submit 
to arrest and the resulting discipline. If he resists, he is 
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guilty of misconduct. Whatever his previous conduct may 
have been, in the act of submitting he is clearly in line of 
duty and remains so while awaiting trial. If he is ac- 
quitted, it could scarcely be said that a disease contracted 
while under arrest was not contracted in the line of duty. 
And I agree with the opinion of Mr. Cushing that, whether 
guilty or not, if disease is contracted while in arrest, the 
death is not the consequence of the arrest, but of the public 
service. I conclude, therefore, that a soldier who, while 
under arrest, suffers an injury or contracts disease not 
caused by willful misconduct or other act or conduct which 
would bar him if not under arrest, which results in death 
or disability, 1s entitled to compensation unless as a punish- 
ment for his offense he is put to death or dismissed so that 
his right is cut off by section 308 of the war-risk insurance 
Act, which provides that— 

“A dismissal or dishonorable or bad conduct discharge 
from the service shall bar and terminate all right to any 
compensation under the provisions of this article.” 

I have made no changes in (d) and (e), and have added 
(f) to make it plain that while absent on leave or ordinary 
furlough a soldier is still in the active service and, in 
general, in the line of duty. I agree with the Court of - 
Claims that— . | 

“The provisions for furloughs or leaves of absence 
are a part of the disciplinary regulations of the military 
service, and no more separate a man from the service than 
an order to report to a different command.” 

Nor do I regard this as in conflict with the opinion of 
Mr. Cushing, who says that a furlough does not necessarily 
prevent soldiers being in the line of duty though it will 
have that effect if granted “for the purpose of enabling 
them to enter into lucrative private pursuits, or for some 
other cause, which implies negation of public duty.” I donot 
think an ordinary furlough for recreation or to enable a 
soldier to visit his family implies such negation. An in- 
jury suffered while on such a furlough entitles him to com- 
pensation unless caused by such misconduct or other act as 
would bar him if in camp or at his post. I may add that 
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the furlough mentioned in paragraph (d) differs from the 
ordinary furlough. The former is granted for the purpose 
of taking hin, for the time being, out of the military serv- 
ice. An illustration is that of a drafted man who, for 
industrial reasons, is furloughed in order that he may 
engage in some business or avocation deemed essential to 
the conduct of the war. While so engaged, although sub- 
ject to call, he can not be said to be employed in the active 
service of the War or Navy Department, but is following 
his usual avocation. Being regarded as more useful in 
civil life, he is excused from the performance of military 
duty to which he would otherwise be subject. He is not, 
therefore, entitled to compensation for injury suffered or 
disease contracted while so furloughed regardless of what 
may have caused it. On the other hand, a furlough for 
recreation or to enable a soldier to visit his home or family 
is one of the ordinary incidents of military service. While 
on such furlough, he will be entitled to compensation for 
injury suffered or disease contracted unless caused by 
something which would bar him if in camp instead of law- 
fully absent. 
Respectfully, 
| A. MITCHELL PALMER. 
To the SECRETARY OF THE TREASURY. 





PORTO RICAN BOND ISSUE. 


The proposed issue of bonds by Porto Rico to the amount of $300,000 
for the purpose of erecting and equipping a high-school building in 
San Juan and of completing the high-school building at Ponce, as 
authorized by act No. 25.of the Legislature of Porto Rico of March 
16, 1918, not being in excess of the debt limit provision of its 
organic act of March 2, 1917, the bonds will, if issued under con- 
ditions prescribed by the said act of Porto Rico of March 16, 1918, 
be valid and binding obligations upon the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
August 21, 1919. 
Sir: I have the honor to acknowledge receipt of your 
letter of August 11, 1919, requesting my opinion as to the 
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legality of a proposed issue of bonds of the people of Porto 
Rico to the amount of $300,000 for the purpose of erecting 
and equipping a high-school building in San Juan and of 
completing the high-school building at Ponce, said issue 
being authorized by act No. 25 of the Legislature of Porto 
Rico, approved March 16, 1918. 

As frequently pointed out by my predecessors, she only 
limitation upon the power conferred upon the people of 
Porto Rico to incur obligations in anticipation of taxes 
and revenues by section 38 of the organic act of April 12, 
1900 (31 Stat. 86), and section 3 of the present organic 
act approved March 2, 1917 (89 Stat. 953), which is iden- 
tical with it, is that no public indebtedness shall be au- 
thorized or allowed in excess of seven per centum of the 
aggregate tax valuation of its property. 

The purpose for which the bonds in question are to be 
issued is clearly a public one, and similar issues have been 
approved by my predecessors on several occasions. July 
14, 1914; August 17, 1915 (30 Op. 428) and January 31, 
1917 (81 Op. 106). 

It appears from your letter.of August 11, 1919, and is 
confirmed by the affidavit of the treasurer of Porto Rico 
that the proposed issue will not cause the public indebted- 
ness of Porto Rico to exceed seven per centum of the 
ageregate tax valuation of its property. 

You inclosed a certified copy of a letter from the treas- 
urer of Porto Rico to the Governor of Porto Rico, duly 
approved by him, under date of May 16, 1919, setting forth 
the terms, date, denominations, etc., of the bonds. The 
conditions therein prescribed for these bonds have been 
compared with the governing sections of the act of the 
legislature approved March 16, 1918. You are advised 
that the bonds issued under the conditions so prescribed 
will, in my opinion, be valid and binding obligations upon 
the people of Porto Rico. | 

Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF WAR. 


28 War Prohibition Act. 


WAR PROHIBITION ACT—SALE OF WAREHOUSE CERTIFI- 
CATES REPRESENTING WHISKEY. 


The sale of warehouse certificates on whiskey held in bond, and 
subject to the payment of tax before it can be removed, is not a 
sale of whiskey for beverage purposes within the meaning of the 
War Prohibition Act of November 21, 1918 (40 Stat. 1046), and is 
not prohibited. 


DEPARTMENT OF JUSTICE, 
August 21, 1919. 

Sir: I have the honor to acknowledge receipt of your 
letter of August 13, requesting an opinion as to whether 
the sale of warehouse certificates, representing whiskey, 
constitutes a violation of the War Prohibition Act. (40 
Stat. 1046.) 

Ordinary warehouse receipts are subject to sale, and 
when sold and delivered pass the title to the property rep- 
resented by them as fully and completely as if the prop- 
erty itself was delivered. If the tax on whiskey has been 
paid and it has been removed from the warehouse of which 
the Government has control and stored in an ordinary 
warehouse, the sale of the warehouse receipts would be a 
sale of the whiskey and where such sale is made for bever- 
age purposes, that 1s not specifically for some nonbeverage 
purpose, it would be a clear violation of the War Prohibi- 
tion Act. 

I assume, however, that this is not the character of cer- 
tificate referred to in your letter. I presume you refer to 
certificates representing whiskey held in bond subject to 
the control of the Government, and which can not be re- 
moved from the warehouse until the tax is paid. Under 
those conditions the purchaser of the certificate acquires all 
the rights of the seller, but these rights are simply to re- 
move the whiskey from the warehouse upon the payment 
of the tax and sompliance with all the regulations of the 
Bureau of Internal Revenue. In othe: words, he acquires 
the whiskey subject to ‘he rights of the Government. 

The War Prohibition Act prohibits, after June 30, 1919, 
not only the manufacture and sale of whiskey, but also its 
removal from bond for beverage purposes, except for 
export. Since this law became effective, therefore, the 
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purchaser of such a certificate becomes the owner of the 
whiskey not only subject to the rights of the Government, | 
but without the right to remove it for beverage purposes, 
except for export, as long as the war prohibition act: re- 
-mains in force. The sale of the certificate, therefore, ex- 
pressly negatives the idea that it is a sale for beverage 
purposes, or at least. for the purpose of using or selling the 
whiskey as a beverage as long as its removal for beverage 
purposes is unlawful. 

I am of opinion that the sale of warehouse certificates 
on whiskey held in bond, and subject to the payment of tax 
before it can be removed, is not a sale of whiskey for bev- 
erage purposes within the meaning of the War Prohibition 
Act, and in not prohibited. : 


Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 





CONSTRUCTION OF VESSELS BY SHIPPING BOARD FOR 
USE OF COAST AND GEODETIC SURVEY. 


Under the provisions of the Act of June 15, 1917 (40 Stat. 182), 
the President is empowered to order the construction of two ves- 
sels by the Emergency Fleet Corporation, and their operation by 
the Coast and Geodetic Survey, provided he determines that they 
are required by the necessities of the Government during the 
period of the war. 

DEPARTMENT OF JUSTICE, 
August 30, 1919. 
Sir: You have asked my opinion whether there is any 
legal objection which will prevent the Shipping Board 
from constructing two vessels and lending them to the 
Secretary of Commerce for the use of the Coast and Geo- 
detic Survey. : | 
In the first paragraph of the emergency shipping fund 
provision of the Act of June 15, 1917 (40 Stat. 182), it is 
provided that: | 

“The President is hereby authorized and empowered 
within the limits of the amounts herein authorized— 

(a) To place an order with any person for such ships 
or material as the necessities of the Government, to be de- 
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termined by the President, may require during the period 
of the war and which are of the nature, kind and quantity 
usually produced or capable of being produced by such 
person.” 

Subdivision (e) of the same paragraph authorizes the 
President— 

“To purchase, requisition, or take over the title to, or the 
possession of, for use or operation by the United States 
any ship now constructed or in the process of construction 
or hereafter constructed, or any part thereof, or charter 
of such ship.” 

In paragraph 4 of the same Act it is provided: 

“That all money turned over to the United States Ship- 
ping Board Emergency Fleet Corporation may be expended 
as other moneys of said corporation are now expended. All 
ships constructed, purchased, or requisitioned under au- 
thority herein, or heretofore or hereafter acquired by the 
United States, shall be managed, operated, and disposed of 
as the President may direct.” 

Under these provisions it is my opinion that you have 
the power to order the construction of these vessels by the 
Emergency Fleet Corporation, and their operation by the 
Coast and Geodetic Survey, provided that you determine 
they are required by the necessities of the Government dur- 
ing the period of the war. 

Your attention is called to the following considerations 
which you will doubtless consider in reaching a conclusion: 

First, of course, is the present state of the war. 

Second, paragraph 10 of the act referred to terminates 
your authority six months after the proclamation of peace. 

Third, the power to construct these vessels by paragraph 
11 of the act is limited by the appropriation provided. 

Fourth, the general scope of the shipping act 1916 (39 
Stat. 728) contemplates compensation for the use of vessels, 

Respectfully. 
C. B. AMES, 
Acting Attorney General, 
To the PREsIDENT, 
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HOSPITAL AND SANATORIUM FACILITIES FOR DISABLED 
SOLDIERS, SAILORS, ETC. 


The Secretary of the Treasury is not authorized to provide hospital 
and sanatorium facilities for discharged sick and disabled sol- 
diers, sailors, marines, or Army and Navy nurses unless they are 
patients of the War Risk Insurance Bureau; that is, entitled to 
compensation under the War Risk Insurance Act. 


DEPARTMENT OF JUSTICE, 
| September 2, 1919. 

Sir: I have the honor to acknowledge receipt of your 
request for an opinion as to the proper construction of the 
Act of March 8, 1919, entitled “ An act to authorize the 
Secretary of the Treasury to provide hospital and sana- 
torium facilities for discharged sick and disabled soldiers, 
sailors, and marines.” (40 Stat. 1302.) : 

The first section of the Act referred to is as follows: 

“ Be wt enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That the Secretary of the Treasury be, and he is 
hereby, authorized to provide immediate additional hos- 
pital and sanatorium facilities for the care and treatment 
of discharged sick and disabled soldiers, sailors, and ma- 
rines, Army and Navy nurses (male and female), patients 
of the War Risk Insurance Bureau, and the following 
persons only: Merchant marine seamen, seamen on boats 
of the Mississippi River Commission, officers and enlisted - 
men of the United States Coast Guard, officers and em- 
ployees of the Public Health Service, certain keepers and 
assistant keepers of the United States Lighthouse Service, 
seamen of the Engineer Corps of the United States Army, 
officers and enlisted men of the United States Coast and 
Geodetic Survey, civilian employees entitled to treatment 
under the United States Employees’ Compensation Act, and 
employees on Army transports not officers or enlisted men 
of the Army, now entitled by law to treatment by the 
Public Health Service.” 

You ask whether the words “ patients of the War Risk 
Insurance Bureau” are descriptive of an additional class 
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of persons to whom the Secretary of the Treasury is au- 
_ thorized to provide care and treatment or whether the 
quoted words are qualified words limiting or describing 
particular persons out of the class previously mentioned. 

The words “ patients of the War Risk Insurance Bu- 
reau” do not appear in the War Risk Insurance Act. They 
manifestly refer, however, to such persons as are entitled 
under that act to receive medical, surgical, and hospital 
services, Such services are given only to those who are 
entitled to compensation provided by section 302 of the 
Act and are given in addition to the money compensation 
there provided. The persons entitled to this compensa- 
tion are specified in section 300 of the Act as “any com- 
missioned officer or enlisted man” or “any member of the 
Army Nurse Corps (female) or of the Navy Nurse Corps 
(female),” who have incurred disability resulting from 
personal injuries suffered or disease contracted in the line 
of duty when employed in the active service under the 
War Department or Navy Department. It is clear, there- 
fore, that the words “ patients of the War Risk Insurance 
Bureau” can include only disabled soldiers, sailors, and 
marines, and Army and Navy nurses (female). The Act 
of March 3, 1919, provides additional hospital and sana- 
torium facilities for the care and treatment of “ dis- 
charged sick and disabled soldiers, sailors, and marines, 
Army and Navy nurses (male and female), patients of 
the War Risk Insurance Bureau.” Every class of persons 
who could possibly become a patient of the War Risk 
Insurance Bureau is thus specifically named. No person 
who is not a patient of the War Risk Insurance Bureau is 
included in the enumeration unless it be a male nurse. 
There is, however, no male Army or Navy Nurse Corps, 
and I am informed that the only male nurses employed in 
either the Army or Navy are enlisted men, who would 
therefore be included under the designation of “ commis- 
sioned officer or enlisted man,” and therefore within the 
class who may become patients of the War Risk Insurance 
Bureau. It may fairly be said, then, that before using 
the words which have given rise to the present contro. 
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versy, Congress had enumerated every class who could be- 
come patients of the Bureau of War Risk Insurance and 
had excluded from the enumeration all who could not. The 
other words “ patients of the War Risk Insurance Bureau ” 
udded nothing, therefore, to the enumeration which they 
follow. It is accordingly quite clear to my mind then that. 
they are descriptive of the classes named and were used as 
qualifying words. It was not intended that every soldier 
who had been discharged and who should afterward hap- 
pen to be sick and disabled should be entitled to the bene- 
fits of the act, but only such discharged sick and disabled 
soldiers as were already entitled by law to medical and 
hospital treatment under the War Risk Insurance Act. 

That this is the meaning of the act of March 3, 1919, 
is, I think, clear beyond doubt when the whole of section 1 
of that act is taken into consideration. I have referred 
thus far only to that portion of the section which refers 
to soldiers, sailors, marines, and nurses. But in addition 
to these a number of other classes of persons are then 
included. These are merchant-marine seamen, seamen on 
boats of the Mississippi River Commission, and several 
other classes which are specifically named, the enumeration 
being followed after a comma with the words “ now enti- 
tled by law to treatment by the Public Health Service.” 
I think this makes it plain that Congress was not intend- 
ing to impose upon the Government any obligations in the 
way of providing medical and hospital services which had 
not already been imposed bv law, but only to provide addi- 
tional facilities for discharging the obligations which al- 
ready rested upon the Government. This was done by 
providing the additional facilities for the benefit of pa- 
tients of the War Risk Insurance Bureau and, in addition, 
for the benefit of certain enumerated classes of persons who 
were already entitled by law to such treatment. 

The result is that I am of opinion that the Secretary of 
the Treasury is not authorized to provide hospital and 
sanatorium facilities for discharged sick and disabled sol- 
diers, sailors, marines, or Army and Navy nurses unless 
they are patients of the War Risk Insurance Bureau; that 





34 Production of Ferromanganese. 


is, entitled to compensation under the War Risk Insurance 
Act. (40 Stat. 611, 612.) 
This conclusion, of course, makes it unnecessary to 
answer the second question. 
Respectfully, C. B. AMES, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


COMPENSATION FOR LOSSES INCURRED IN PRODUCING 
FERROMANGANESE. 


The producers of ferromanganese do not come within the purview 
of section 5 of the Act of March 2, 1919 (40 Stat. 1274), which 
authorizes the adjustment of losses sustained in the production of 
certain specified minerals, and are, therefore, not entitled to reim- 
bursement for losses incurred in its manufacture. _ 


DEPARTMENT OF JUSTICE, 
September 3, 1919. 

Sir: In your letter of August 12 you request an opinion 
as to whether a claim for losses suffered in the install- 
ment and operation of a ferromanganese plant may be 
allowed under section 5 of the Act of March 2, 1919, enti- 
tled “An Act to provide relief in cases of contracts connected 
with the prosecution of the war, and for other purposes.” 
You inclose a copy of an opinion by the Solicitor of the 
Interior Department on the claim of the Anaconda Cop- 
per Mining Co. for the sum of $561,346.62 for losses sus- 
tained in producing and preparing to produce ferroman- 
ganese. 

The pertinent parts of the Act of March 2, 1919 (40 Stat. 
1272, 1274, 1275), read: 

“ Sec. 5. That the Secretary of the Interior be, and he 
hereby is, authorized to adjust, liquidate, any pay such 
net losses as have been suffered by any person, firm, or 
corporation, by reason of producing or preparing to pro- 
duce, either manganese, chrome, pyrites, or tungsten in com- 
pliance with the request or demand of the Department of 
the Interior, the War Industries Board, the War Trade 
Board, the Shipping Board, or the Emergency Fleet Cor- 
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poration to supply the urgent needs of the Nation in the 
prosecution of the war; said minerals being enumerated in 
the Act of Congress approved October fifth, nineteen hun- 
dred and eighteen, entitled ‘An Act to provide further for 
the national security and defense by encouraging the pro- 
duction, conserving the supply, and controlling the dis- 
tribution of those ores, metals, and minerals which have 
formerly been largely imported, or of which there is or 
may be an inadequate supply.’ 
ok * * * ak * * 

“And provided further, That no claim shall be allowed 
or paid by said Secretary unless it shall appear to the 
satisfaction of the said Secretary that the expenditures so 
made or obligations so incurred by the claimant were made 
in good faith for or upon property which contained either 
manganese, chrome, pyrites or tungsten in sufficient quan- 
- tities to be of commercial importance; And provided fur- 
ther, That no claims shall be paid unless it shall appear 
to the satisfaction of said Secretary that moneys were 
invested or obligations were incurred subsequent to April 
sixth, nineteen hundred and seventeen, and prior to Novem- 
ber twelfth, nineteen hundred and eighteen, in a legitimate 
attempt to produce either manganese, chrome, pyrites, or 
tungsten for the needs of the Nation for the prosecution of 
the war, and that no profits of any kind shall be included 
in the allowance of any of said claims, and that no invest- 
ment for merely speculative purposes shall be recognized 
in any manner by said Secretary. 

Ss oi % ® * of 

“Provided further, That in determining the net losses 
of any claimant the Secretary of the Interior shall, among 
other things, take into consideration and charge to the 
claimant, the then market value of any ores or minerals on 
hand belonging to the claimant, and also the salvage or 
usable value of any machinery or other appliances which 
may be claimed was purchased fo equip said mine for the 
purpose of complying with the request or demand of the 
agencies of the Government above mentioned in the manner 
aforesaid.” 
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Section 1 of the act of October 5, 1918 (40 Stat., 1009), 
made part-of the act of March 2, 1919, and more particu- 
larly defining the minerals, ores, intermediate metallurgical 
products, alloys and chemical compounds thereof for which 
losses in the production or preparation for production are 
to be paid, reads: 


“That by reason of the existence of a state of war, it is 
essential to the national security and defense, and to the 
successful prosecution of the war, and for the support 
and maintenance of the Army and Navy, to provide for 
an adequate and increased supply, to facilitate the produc- 
tion, and to provide for an equitable, economical, and bet- 
ter distribution of the following-named mineral substances 
and ores, minerals, intermediate metallurgical products, 
inetals, alloys, and chemical compounds thereof, to wit: 
Antimony, arsenic, ball clay, bismuth, bromine, cerium, 
chalk, chromium, cobalt, corundum, emery, fluorspar, fer- 
rosilicon, fullers’ earth, graphite, grinding pebbles, iridium, 
kaolin, magnesite, manganese, mercury, mica, molybdenum, 
osmium, sodium, platinum, palladium, paper clay, phos- 
phorus, potassium, pyrites, radium, sulphur, thorium, tin, 
titanium, tungsten, uranium, vanadium, and zirconium, as 
the President may, from time to time, determine to be 
necessary for the purposes aforesaid, and as to which there 
is at the time of such determination, a present or pros- 
pective inadequacy of supply. The aforesaid substances 
mentioned in any such determination are hereinafter re- 
ferred to as necessaries.” : 

The sole question for determination is whether Congress 
by section 5 of the act of March 2, 1919, intended to pay 
for losses not only incurred in mining manganese, but 
also for losses in manufacturing manganese into an article 
of commerce known as ferromanganese. 

Manganese is never found in a free state, but always 
in conjunction with some other mineral substance and 
generally in carbonates and silicates. Ferromanganese is 
an alloy of iron and manganese containing over 25 per 
cent manganese and being rich in carbon. It is used in the 
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manufacture of Bessemer steel. Manganese is a product of 
the mines and ferromanganese is a manufactured article. 

The only uncertainty that could possibly exist as to the 
meaning of the statute appears to arise out of the word 
“ produce,” which is applicable to both mining and manu- 
facture, and mine owners as well as manufacturers are 
referred to in the statutes as producers. But there are 
certain provisions of section 5 of the act of March 2, 1919, 
_which definitely limit the application of the word to min- 
ing operations. | 

The claim of the Anaconda Copper Mining Co. is evi- 
dently based upon the contention that ferromanganese is 
an intermediate metallurgical product of manganese and is 
embraced within the provision for payment of losses to 
producers by reason of the specific mention of intermediate 
metallurgical products in the act of October 5, 1918, and 
the adoption of the minerals enumerated in said act in the 
first paragraph of section 5 of the act of March 2, 1919. 
There is, however, no basis for this contention, as the 
intermediate metallurgical products, metals, alloys and 
chemical compounds covered by the act are all specifically 
named in the act of October 5, 1918, and as there is no ref- 
erence to ferromanganese, the rule of law expressio unius 
exclusio alterius applies. 

The second proviso of the act of March 2, 1919, declares 
that no claim shall be allowed or paid except upon satis- 
factory proof that the expenditures were made and the 
cbligations incurred in good faith for or upon property 
eontaining the four minerals named in sufficient quantities 
to be of commercial importance; and the third proviso 
declares that no claim shall be paid unless there is satis- 
factory proof that the moneys were invested or the obli- 
gations incurred after the commencement of the war and 
prior to the armistice in a legitimate attempt to produce 
the said minerals for the needs of the Nation and the 
prosecution of the war, and that the investments were not 
merely for speculative purposes. The fifth proviso de- 
clares that in determining the net losses of any claimant, 
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the then market value of any ores or minerals on hand 
und the usable value of any machinery or other appliances 
purchased to equip said mine for the purpose of complying 
with the request or demand of the agencies of the Gov- 
ernment were to be deducted. 

Prior to the war with Germany, manganese was imported 
into the United States from Europe, Asia, Africa, and 
South America, and a comparatively small quantity was 
produced in the United States. In order to procure these 
necessary minerals for the prosecution of the war and to 
stimulate the production of the four metals in this coun- 
try, operators were requested by certain agencies of the 
Government to develop their mines, and section 5 of the act. 
of March 2, 1919, was passed making provision to indem- 
nify producers who had opened up mines or who had made 
expenditures looking to the development of mines of com- 
mercial importance. This is abundantly shown by the 
explanations and statements concerning the various pro- 
visions of the bill (H. R. 18274, which afterwards became 
the Act of Mar. 2, 1919), on the floor of the House and 
the conference reports submitted on the bill. There was 


considerable hostility to section 5 of the bill, which, in the 
earlier stages of the proceedings, before amendment by 
the conference committee, was known as section 7, and 
there was an evident purpose on the part of the managers 
to indemnify persons who had incurred losses in mining 
operations as distinguished from manufacturing opera- 
tions with said minerals. 

Mr. Kahn, one of the members of the conference com- 
mittee on the part of the House, explaining the scope and 
purpose of the bill, made the following statement on the 
floor of the House, which is given on the authority of 
Binns v. United States (194 U.S. 495, 496) : 

“Mr. Kaun. * * * AsJ said, there are only three 
minerals involved. They are pyrites, chrome and manga- 
nese. They are found in a few sections of the country. 
We have not been able in recent years to mine these min- 
erals profitably. The people abroad have produced them 
so much cheaper than they could be produced in this 
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country that the market for these minerals in this country 
was practically destroyed. But the feeling that actuated 
the American people was that we must win the war at 
any cost. To win it we had to have these minerals. We 
could not get them from the foreign countries that have 
been hitherto sending them to our shores. Therefore we 
had to get the men in this country who have the properties 
on which these mines are located to produce for us the 
ore that we required. They went to work in good faith 
for the Government, and they are entitled to relief. I 
hope that the House will send this bill to further confer- 
ence and instruct the conferees to include the principle of 
these provisions of section 7 in their final report.” (57th 
Cong. Rec., daily issue, p. 2879.) 

Further statements were made by Mr. Kahn (id., p. 
3504), explaining that the bill was intended to reimburse 
property owners in this country, who at the solicitation of 
the Government undertook to develop properties contain- 
ing the minerals specified in the bill in sufficient quantities 
to be of commercial importance, for losses sustained in de- 
veloping mines, 

The portions of the act which have been referred to as 
limiting payment to losses incurred in the development of 
mining, were proposed as amendments by the Senate, and 
the discussion of these amendments on the floor of the 
House shows that they are intended to limit reimbursement 
to persons who had made bona fide investments in the devel- 
opment of properties containing the said ores, and to pre- 
vent the extension of the provisions of the bill to losses 
sustained by manufacturers in working these ores into com- 
mercial products. (Id., pp. 4468-4474.) 

In the statement of the manager on the part of the 
House attached to the conference report on the bill (H. R. 
13274), submitted February 11, 1919, 1s the following: 

“ Section 5 provides for the settlement of mining con- 
tracts by the Secretary of the Interior.” (Id., p. 3317.) 

Attached to the conference report on the bill submitted 
February 26, 1919, is the following statement: 
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“The conference adopted the report upon this bill 
made February 11, with the exception of section 5 which 
provided for the settlement of mining contracts by the 
Secretary of the Interior. As to section 5 the conferees 

simply followed the latest instructions of the House au- 
- thorizing the settlement and liquidation of losses suffered 
in the production of manganese, chrome, pyrites and tung- 
sten. The conferees respectfully refer to the report and 
statement filed February 11, 1919, upon this bill.” (Id. 
pp. 4564, 4565.) 

This report was agreed to. (Id. p. 4672.) 

The motion to instruct the managers of the conference 
committee on the part of the House to agree to the Senate 
amendments which limited reimbursements to losses in- 
curred in developing mines after deducting the value of ores, 
minerals, and machinery for working the mines on hand 
at the time the armistice was signed, and that only net 
losses in mining operations, without profits, should be paid, 
was offered by Mr. Foster. (Id. p. 4468.) This motion 
was debated at considerable length and a substitute motion 
was offered by Mr. Stafford to instruct the managers on the 
part of the House to concur in the Senate amendments 
except as to section 7 (afterwards sec. 5). The substitute 
was rejected (id., p. 4473) and the motion of Mr. Foster 
was adopted and the names of the conferees announced. 
(Id., p. 4474.) These were the instructions referred to 
in the statement attached to the conference report which 
was adopted and which contained the act of March 2, 1919, 
aS finally approved. 

A comparison of the conference report of February 11, 
1919 (id., pp. 3316, 3817), and February 26, 1919 (id., 
pp. 4563-4565), will show all of the Senate amendments to 
section 5 of the act of March 2, 1919, limiting reimburse- 
ment to persons developing or preparing to develop mines 
of manganese, chrome, pyrites, and tungsten in good faith 
at the request or demand of the five agencies of the Gov- 
ernment named in the Act. 

My examination of this subject has led me to conclude 
that producers of ferromanganese do not come within the 
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purview of the Act of March 2, 1919, and are, therefore, 
not entitled to reimbursement for losses incurred in its 
manufacture. 
Respectfully, C. B. AMES, 
Acting Attorney General. 


To the SEcRETARY OF THE INTERIOR. 





YUMA RECLAMATION PROJECT. 


Moneys received from the Imperial Irrigation District for the 
privilege of connecting with and using the Laguna Dam and the 
main canal of the Yuma Reclamation Project for the irrigation 
of lands in the Imperial Valley can not be applied in reduction of 
the assessments against the lands of the Yuma Project, but must 
be covered into the reclamation fund as directed by section 3 cf 
the Act of February 21, 1911 (36 Stat. 926). 

DEPARTMENT OF JUSTICE, 
September 16, 1919. 


Sir: I am in receipt of your letter of August 13, 1919, 
requesting an opinion as to whether you are authorized to 
credit to the Yuma Reclamation Project, to be applied in 
reduction of the construction charges heretofore assessed 
against the water users thereof, certain money proposed to 
be paid by the Imperial Irrigation District for the privi- 
lege of connecting with and using the Laguna Dam and 
the main canal of the Yuma Project for the irrigation of 
iands in the Imperial Valley. On my request for further 
information, the Reclamation Service has furnished me a 
copy of the “hearings” before the Committee on Arid 
Lands, of the House of Representatives, Sixty-sixth Con- 
gress, entitled “ All-American Canal in Imperial County, 
California.” It appears therefrom that the money in ques- 
tion is to be paid under a contract, dated October 23, 1918, 
between the United States and the Imperial Irrigation Dis- 
trict, which is reprinted on page 245 of that pamphlet. 

From the papers submitted, the contract itself, and some 
statements made before that committee, I gather that the 
situation at the date of the contract was substantially as 
follows: 3 

The Yuma Project was then practically complete as to 
its main structures, comprising the Laguna Dam, which 
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diverts water from the Colorado River; a main canal: and 
a levee costing some $2,600,000, which protects the project 
lands against overflow from the river. The dam and main 
canal were and are of sufficient capacity to serve adequately 
the lands now under irrigation and some additional lands 
yet to be added to complete the project as designed. A 
public notice had issued, as contemplated by section 4 of 
the Reclamation Act, assessing the lands of the project for 
the “ estimated cost” of construction at the rate of $75 per 
acre. (32 Stat. 389.) In the meantice, investigations and 
surveys had disclosed that large bodies of land in the Im- 
perial Valley and within the Imperial Irrigation District 
can be served to great advantage by water diverted by the 
Laguna Dam and carried through the main canal of the 
Yuma Project and thence through an “all-American” 
canal which the Imperial Irrigation District proposed to 
construct and connect therewith. 

The contract of October 23, 1918, above mentioned, pro- 
vides for this common use of the dam and canal of the 
Yuma Project. In addition to the $1,600,000 to be paid in 
money, the irrigation district undertakes to make some 
changes in the dam and to enlarge the main canal entirely 
at its own expense and with proper safeguards against any 
injury to the Yuma Project or the lands within it. 

The water users of the Yuma Project claim that the 
$1,600,000 thus to be received should be applied to the re- 
duction of the charges assessed against their lands, their 
position apparently being that the cost of the levee was 
not a proper charge against them and was not included in 
the assessment, but as the cost of the dam and main canal 
were included, they are entitled to the compensation to be 
paid for the use thereof by others. The Director of the 
Reclamation Service while agreeing that the cost of the 
levee was not included in the charges as fixed, contends 
that the money to be received should be paid into the 
reclamation fund to make up in part the loss resulting 
from the insufficiency of the assessment to cover the cost 
of all the works. 

In the view I feel constrained to take it is not material 
to the decision of the question of law involved what was 
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or what was not included as the basis of the charges fixed 
by the public notice. It is apparent, in any event, that 
those charges will not repay the total construction costs of 
the Yuma Project by some $2,600,000—a result not con- 
templated by the reclamation legislation. Swigart v. 
Baker, 229 U.S. 187. 

The original Act of June 17,1902 (32 Stat. 888), seems to 
contemplate reclamation projects, each of which shall be 
complete in itself and served by dams, canals, and other 
works constructed for it alone, all the estimated costs 
thereof to be assessed against the irrigable lands included 
in the project. No provision is made and no authority is 
given to connect with private or other nongovernmental] 
irrigation projects, or to furnish them with water or enter 
into cooperative arrangements with them. Some years of 
experience, however, developed the possibilities of enlarged 
usefulness in this direction and Congress later made pro- 
‘vision therefor. This was done by the Act of February 21, 


1911 (36 Stat. 925), entitled “ An Act to authorize the 
Government to contract for impounding, storing, and car- 
riage of water, and to cooperate in the construction and 
use of reservoirs and canals under reclamation projects, 
and for other purposes.” ‘This Act comprises three sec- 
tions, the first of which provides: 

“That whenever in carrying out the provisions of the 
reclamation law, storage or carrying capacity has been or 
may be provided in excess of the requirements of the lands 
to be irrigated under any project, the Secretary of the In- 
terior, preserving a first right to lands and entrymen under 
the project, is hereby authorized, upon such terms as he 
may determine to be just and equitable, to contract for the 
impounding, storage, and carriage of water to an extent 
not exceeding such excess capacity with irrigation systems 
operating under the Act of August eighteenth, eighteen 
hundred and ninety-four, known as the Carey Act, and 
individuals, corporations, associations, and irrigation dis- 
tricts,” etc. 

This section relates to excess water, storage, and carrying 
capacity, and does not seem to be strictly applicable to 
the arrangement now in question. 
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Section 2, however, provides: 

“That in carrying out the provisions of said reclamation 
Acts and Acts amendatory thereof or supplementary 
thereto, the Secretary of the Interior is authorized, upon 
such terms as may be agreed upon, to cooperate with irri- 
gation districts, water users associations, corporations, 
entrymen or water users for the construction or use of such 
reservoirs, canals, or ditches as may be advantageously 
used by the Government and irrigation districts, water 
users associations, corporations, entrymen or waters users 
for impounding, delivering, and carrying water for irri- 
gation purposes: * * *” 

This section authorizes cooperation not only for a com- 
mon use of existing works but also for the enlargement 
thereof to facilitate and make possible a common use. The 
Act was in force when the present contract was entered 
into and clearly and specifically covers such an arrange- 
ment. I am of opinion, therefore, that the legal foundation 
and authority for the contract in question must be sought 
in this legislation. 

This being true, the question of the disposition of the 
moneys to be received under the contract is specifically 
answered by the third section, which provides: 

“That the moneys received in pursuance of such con- 
tracts shall be covered into the reclamation fund and be 
available for use under the terms of the reclamation Act 
and the Acts amendatory thereof or supplementary 
thereto.” 

You are accordingly advised that the money in question 
can not be applied in reduction of the assessments against — 
the lands of the Yuma Project, but must be disposed of as 
directed by this statute. 

Very respectfully, 
C. B. AMES, 
Acting Attorney General. 
To the Szcnerarr OF THE INTERIOR, 
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. TRANSFER OF MOTOR VEHICLES BY SECRETARY OF WAR 
FOR IMPROVEMENT OF HIGHWAYS. 


Section 5 of the Sundry Civil Act of July 19, 1919, which relates to 
the disposal by the Secretary of War of motor-propelled vehicles 
and motor equipment, does not repeal section 7 of the Act of 
February 28, 1919 (40 Stat. 1201), and hence the power of the 
Secretary of War remains in full force “in his discretion to 
transfer to the Secretary of Agriculture all available war material, 
equipment, and supplies not needed for the purposes of the War 
Department, but suitable for use in the improvement of high- 
ways * * * to be used on roads constructed in whole or in 
part by Federal aid.” 

DEPARTMENT OF JUSTICE, 
September 27, 1919. 

Sir: I beg to acknowledge receipt of your letter of 
September 8, 1919, with the note of the Secretary of War 
of September 25, 1919, joining therein, in which my opinion 
is asked upon the question whether section 5 of the Act of 
July 19, 1919, making appropriations for sundry civil ex- 
penses of the Government for the fiscal year ending June 
30, 1920 (Public No. 21—66th Cong.), repeals section 7 of 
‘the Act of February 28, 1919, making appropriations for 
the service of the Post Office Department for the fiscal year 
ending June 30, 1920, and for other purposes (40 Stat. 
1189), in so far as the latter section provides for the dis- 
posal by the War Department of its surplus motor-pro- 
pelled vehicles and motor equipment. 

Section 7 of the Act of February 28, 1919 (40 Stat. 1201), 
provides as follows: 

“That the Secretary of War be, and he is hereby, au- 
thorized in his discretion to transfer to the Secretary of 
Agriculture all available war material, equipment, and 
supplies not needed for the purposes of the War Depart- 
ment, but suitable for use in the improvement of highways, 
and that the same be distributed among the highway de- 
partments of the several States to be used on roads con- 
structed in whole or in part by Federal aid * * *,” 

This transfer, however, is strictly at the discretion of the 
Secretary of War. It does not embrace all available war 
material, equipment, or supplies, but only such, not needed 
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for purposes of the War Department, as are suitable for 
use in the improvement of highways, to be used on roads 
constructed in whole, or in part, by Federal aid. 

The words “equipment” and “supplies” contained in 
said section naturally would include any equipment of the 
character described, whether propelled by motor or other 
power. This definition is recognized in the Act making ap- 
propriations for the Army for the fiscal year 1920 (Public 
No. 7—66th Cong.), which grants to the Secretary of War, 
in addition to the authority to deliver property to the De- 
partment of Agriculture and the Post Office Department, 
authority “to sell any surplus supplies, including motor 
trucks and automobiles,” etc., thus expressly including 
them under the term supplies. I do not understand it is 
contended that the language of section 7 of the Act of Feb- 
ruary 28, 1919, did not authorize the transfer of motor- 
propelled vehicles suitable for the use therein specified 
when enacted; but the contention is that so much of said 
act as confers such authority is repealed by the Act of July 
19, 1919. 

Section 5 of the Act of July 19,1919, authorizes the Sec- 
retary of War to transfer, by way of.sale, any wnused and 
surplus motor-propelled vehicles and motor equipment of 
any kind to any branch of the Government service having 
appropriations available for its purchase, and provides 
how the price is to be determined; makes it the duty of 
every official of the Government having such purchases in 
charge to procure the same from such unused or surplus 
stock if possible; and further provides: 

“That hereafter no transfer of motor-propelled vehicles 
and motor equipment, unless specifically authorized by law, 
shall be made free of charge to any branch of the Govern- 
ment service.” 

There is noexpress repeal in this Act of any appropria- 
tions of equipment which had been made in preceding - 
Acts. | 

As already stated, the Act of February 28, 1919, did not 
authorize the Secretary of War to transfer to the Secre- 
tary of Agriculture all sorts of available war material, 
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equipment, etc., but only such as are suitable for use in the 
improvement of highways, designating that the same is te 
be used on roads constructed in whole or in part by Federal 
aid; and did not give to the Secretary of Agriculture or 
any one else any right to require a transfer if the Secretary 
in the exercise of his discretion should decline to so 
transfer. 

There is, however, no limitation on the equipment so 
transferable, because of the power by which propelled. 
It would include any equipment to be used in connection 
with road construction, including road maintenance, which 
- the Secretary of War in the exercise of his discretion de- 
cided could be so used. It would not include vehicles gen- 
erally unless to be used in such connection. 

I do not think this Act is repealed by the Act of July 19, 
1919: 

First, this last Act does not expressly repeal these pre- 
ceding Acts. 

Second, repeals by implication are not favored, and 
former Acts should if possible be construed together with 
later Acts, and I think such construction is here possible. 

Third, the Act of July 19, 1919, does not purport to deal 
with all war supplies, motor-propelled equipment, etc., but 
only with the wnused and surplus equipment of that char- 
acter, and in the absence of express repeal of previous ap- 
propriations, it naturally means the equipment remaining, 
not needed for the uses of the War Department, and not 
already appropriated to other specific uses by an Act of 
Congress. 

Fourth, the chief purpose seems to have been not to 
change former appropriations of such material but to pro- 
vide how the surplus not heretofore provided for should 
be disposed of. This is evidenced further by the fact that 
in the case of strictly Government service, where a specific 
free use has been granted, it 1s excepted from the general 
prohibition of free use, and the scheme of the Act. 

Fifth, if the phrase “Government service” is given the 
restricted meaning of the actual use in service by a depart- 
ment of the Government itself, then the phrase does not 
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relate to such a service as results from the distribution of 
this material through the Secretary of Agriculture, and the 
provision in the proviso prohibiting free use in Govern- 
ment service, except where expressly given by statute, does 
not refer to this appropriation of equipment to the Secre- 
tary of Agriculture. If the words “ Government service” 
are to be given a broader signification and taken to include 
such service as that provided for by the Act of February 
28, 1919, then the Act of February 28, 1919, would be a 
specific authority of law for such use, embraced in the ex- 
ception in the proviso prohibiting generally a free use in 
Government service. 

I am therefore of opinion that the power of the Secre- 
tary of War remains in full force “in his discretion to 
transfer to the Secretary of Agriculture all available war 
material, equipment, and supplies not needed for the pur- 
poses of the War Department, but suitable for use in the 
improvement of highways * * * to be used on roads 
constructed in whole or in part by Federal aid.” 

This power, however, leaves it discretionary with the 
Secretary of War as to whether he will transfer the mate- 
rial, equipment, or supplies specified to the Secretary of | 
Agriculture. The Secretary of Agriculture has no right 
to demand such transfer. When the property mentioned 
is transferred the duty and vower of the Secretary of Agri- 
culture begins, but until such transfer is made the Secre- 
tary of War can, in the exercise of his discretion, refuse to 
transfer. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF AGRICULTURE. 





WAR CONTRACTS—TIME FOR PRESENTING CLAIMS. 


The Act of March 2, 1919 (40 Stat. 1272), providing relief in cases 
of contracts connected with the prosecution of the war, contains 
a proviso that it “ shall not authorize payment to be made of any 
claim not presented before June 30, 1919, but as June 29, 1919— 
the last day for the presentment of claims—fell upon Sunday, and 
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as this is a remedial statute and should be liberally construed, the 
Secretary of War is authorized to consider and allow proper 
claims presented on June 30, 1919. 

Since the Act of March 2, 1919, supra, does not provide how or to 
what official or department claims coming properly under it 
should be presented, presentment of such claims, in good faith, to 
the Railroad Administration and to the Auditor for the Navy De- 
partment on or before June 30, 1919, would be sufficient. 


DEPARTMENT OF JUSTICE, 
October 10, 1919. 

Sir: In your letter of September 9, 1919, you call my 
attention to the Act of March 2, 1919 (40 Stat. 1272), en- 
titled “An Act to provide relief in cases of contracts con- 
nected with the prosecution of the war, and for other 
purposes.” 

You request my opinion upon two questions arising 
under said Act: 

First: Whether the following proviso of said Act, “ Pro- 
vided further, That this Act shall not authorize payment 
to be made of any claim not presented before June thir- 
tieth, nineteen hundred and nineteen,” precludes you from 
considering claims presented on June 30, 1919. 

You direct my attention to the fact that June 29, 1919, 
fell on Sunday, and also that June 30 is the end of the 
governmental fiscal year. 

Second. As to whether certain claims coming properly 
under this Act, which were presented to the United States 
Railroad Administration and to the Auditor for the Navy 
Department, prior to June 30, but were not transmitted to 
the War Department by the Railroad Administration or 
the Navy Department until after June 30, 1919, can be 
considered by you. 

The Act of March 2, 1919, is an Act to provide relief, a 
remedial statute, to be liberally construed so that the pur- 
pose for which it was passed may be effected and not 
defeated. If the Act is strictly construed, the proviso that 
it “shall not authorize the payment of claims not pre- 
sented before June 30, 1919,” would necessarily make June 
29, 1919, the last day upon which claims could be presented, 
the word “ before” being a word of narrow meaning. 
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Assuming, therefore, that this construction must be given 
to this provision, and that June 29, 1919, was the last day 
for the presentation of claims, then the fact that this last 
day fell upon Sunday calls for the application of the rule 
that when the last day within which a deed is to be per- 
formed falls on Sunday that day 1s to be excluded, and the 
act may be done upon the succeeding day. (Monroe Cattle 
Co. v. Becker, 147 U. S. 47; Street v. United States, 138 
U. S. 299-306; Pressed Steel Car Co. v. Eastern Ry. Co., 
121 Fed. 609; Hammond v. American Life Ins. Co., 10 
Gray, 306.) 

My opinion upon your first question, therefore, is that 
on account of the nature of this statute and the situation 
that it was intended to remedy, you are authorized, under 
the rule which I have mentioned, to consider and allow 
proper claims presented on June 380, 1919. 

Answering your second question, there is no provision in 
the Act under consideration which requires claims to be 
filed with you or in your office. That they should be filed 
with you or in your office is the inference that arises from 
the fact that the Act expressly authorizes you to adjust, 
pay, and discharge proper claims. The claims, however, 
- may arise from agreements entered into “by any officer 
or agent” acting under your “authority, direction, or in- 
struction, or that of the President,” The Act provides that 
the claims must be presented before June 30; it does not 
provide how or to what official, or department they should 
be presented. In the absence of such provision, presenta- 
ation of such claims, in good faith, to the Railroad Admin- 
istration and to the Auditor for the Navy Department on 
or before June 30, 1919, would be sufficient. In fact, in the 
absence of direction by statute or regulation, a claimant 
would naturally present his claim to the department under 
which the claim arose, and it would be the duty of that 
Department to transmit such claims in due course to you 
or your Department. 

Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF War. 
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PORTO RICAN BOND ISSUE. 


The proposed issue of bonds to the amount of one million dollars 
for the construction of roads and bridges in Porto Rico, as author- 
ized by Act No. 71 of the Legislative Assembly of Porto Rico of 
April 18, 1916, not being in excess of 7 per cent of the aggregate 
tax valuation of its property, the bonds will, if issued under the 
conditions prescribed by the said act of Porto Rico of April 13, 

_ 1916, be valid and binding obligations of the people of Porto 
Rico. 


DEPARTMENT OF JUSTICE, 
October 17, 1919. 


Sir: I have the honor to acknowledge receipt of your 
letter of September 30, 1919, requesting my opinion as to 
the legality of a proposed issue of bonds of the people of 
Porto Rico to the amount of one million dollars, for the 
purpose of constructing roads and bridges in Porte Rico, 
the said issue being authorized by Act No. 71 of the Legis- 
lative Assembly of Porto Rico, approved April 138, 1916. 

The opinions of Attorney General Gregory of August 11, 
1916, and August 19, 1918 (31 Op. 342), passing on the 
validity of previous bonds issued under the authority of 
the same act are conclusive as to the power of the people 
of Porto Rico to issue the bonds in question. 

It appears from your letter of September 30, 1919, and 
is confirmed by the certificate of the treasurer of Porto 
Rico that the proposed issue will not cause the public in- 
debtedness of Porto Rico to exceed 7 per cent of the aggre- 
gate tax valuation of its property. 

. Inclosed with your letter is a certified copy of the resolu- 

tions adopted by the Executive Council of Porto Rico on 
August 5, 1919, as amended on September 2, 1919, stating 
the form in which the said bonds are to be issued. The 
conditions therein prescribed heve been compared with the 
governing sections of the act of April 13, 1916. 

You are advised that the bonds, if issued under the con- 
ditions so prescribed, will, in my judgment, be valid and 
binding obligations of the people of Porto Rico. 

Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF WaAnr. 
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REINSTATEMENT OF FORMER GOVERNMENT EMPLOYEES 
WHO ENTERED THE MILITARY OR NAVAL SERVICE. 


The provision of the Naval Appropriation Act of July 11, 1919, which 
authorizes the reinstatement of former Government employees 
who have entered the military or naval service of the United 
States in the war with Germany, applies to all branches of the 
Government service. | 

The above provision requires reinstatement to their former posi- 
tions under the Government of persons commissioned from civil 
life. 

Said provision requires the restoration of a former Government em- 
ployee only if his former position is still in existence, but it does 
not require his reinstatement if for any reason the position he 
formerly occupied has ceased to exist. 


DEPARTMENT OF JUSTICE, 
November 3, 1919. 


Sir: You have recently referred to me a letter from the 
Civil Service Commission, dated September 25, 1919, re- 
questing of me an expression of my opinion upon several 
cuestions involving a construction of the following pro- 
vision of the Act approved July 11, 1919 (Public No. 8, 
_ 66th Congress) : 

“That all former Government employees who have en- 
tered the military or naval service of the United States in 
the war with the German Government shall be reinstated 
on application to their former positions if they have re- 
ceived an honorable discharge and are qualified to perform 
the duties of the position.” 

The questions and the answers thereto are as follows: 

“1. Is the above provision restricted to reinstatements in 
navy yards, naval stations, naval ordnance plants, and 
naval ammunition depots within the terms of the appro- 
priation to which it 1s attached or is it general legislation 
applicable to all branches of the Government service? ” 

It seems clear that this provision is applicable to all 
branches of the Government service. 

“2. Is the above provision mandatory as to the rein- 
statement to their former positions under the Government 
of persons commissioned from civil life? That is, persons 
who were neither drafted nor enlisted?” 
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It requires reinstatement to their former positions of per- 
sons.commissioned from civil life. The Urgent Deficiency 
Appropriation Act of February 25, 1919 (40 Stat. 1164), 
contained a provision practically identical with the one 
under consideration except that instead of the words “ who 
have entered ” the expression “ who have been drafted or 
enlisted ” was used. In construing that clause I have held 
in two opinions, dated April 14 and May 12, 1919 (31 Op. 
452, 454), that the provision applied to all who were either 
drafted or who enlisted as privates although they may have 
subsequently been commissioned as officers, but did not in- 
clude those who were commissioned from civil life without 
having previously enlisted for any purpose. But the words 
“who have entered” are clearly broad enough to include 
persons commissioned from civil life, and the debates in 
Congress on this measure (vol. 57, Congressional Record, 
p. 2865) show that they were substituted for the words 
“who have been drafted or enlisted” contained in the 
clause as originally introduced for the express purpose of 
making it so applicable. 

“3. In what way and to what extent, if any, 1s the above 
provision mandatory when the former position of the em- 
ployee has become nonexistent by reason of cessation of 
the war emergency, completion of work, exhaustion of 
ot funds, or change of administrative policy? ” 

As I said in my opinion of May 12, 1919, such a provision 
requires the restoration of a former Government employee 
only if his former position is still in existence. It does not 
require his reinstatement if for any reason the position he 
formerly occupied has ceased to exist. 

Respectfully, 
A. MITCHELL PALMER. 

‘To the PresiDENT. 
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PROMISSORY NOTES GIVEN TO FEDERAL LAND BANKS— 
STAMP TAX, 


Promisory notes given to Federal land banks and joint stock land 
banks secured by first mortgages are not subject to the stamp tax 
imposed by subdivision 6, Schedule A, Title XI, of the Revenue 
Act of 1918 (40 Stat. 1137). 


DEPARTMENT OF J USTICE, 
November 7, 1919. 


Sir: I have the honor to acknowledge receipt of your 
- yequest for an opinion as to whether notes executed to Fed- 
eral land banks or joint-stock land banks and secured by 
first mortgages are subject to the stamp tax imposed by 
subdivision 6, Schedule A, Title XI, of the Revenue Act 
of 1918. (40 Stat. 1137.) 

The Act of July 17, 1916 (39 Stat. 360, 380), authoriz- 

ing the establishment of Federal land banks and joint- 
stock land banks, provided in section 26 that— 
“ First mortgages executed to Federal land banks, or to 
joint-stock land banks, * * * shall be deemed and 
held to be instrumentalities of the Government of the 
United States, and as such they and the income derived 
therefrom shall be exempt from Federal, State, municipal, 
and local taxation.” 

Section 2 of the same Act provides: y 

“That wherever the term ‘first mortgage’ 1s used in 
this Act it shall be held to include such classes of first liens 
on farm lands as shall be approved by the Federal Farm 
Loan Board, and the credit intruments secured thereby.” 

Subdivision 6, Schedule A, Title XI, of the Revenue Act 
of 1918 1s as follows: 

“ Drafts or checks (payable otherwise than at sight or on 
demand) upon their acceptance or delivery within the 
United States whichever is prior, promissory notes, except 
bank notes issued for circulation, and for each renewal of 
the same, for a sum not exceeding $100, 2 cents; and for 
each additional $100 or fractional part thereof, 2 cents.” 
(40 Stat. 1137.) 


The Secretary of the Treasury. 55 


Your request for an opinion involves an answer to the 
following three questions: 

1. Are the notes in question within the term “ first mort- 
gages” in the Act of July 17, 1916? 

2.-Is a stamp tax payable on the issuance of the notes in 
question a tax upon first mortgages within the meaning of 
the Act of July 17, 1916? 

3. Does the Revenue Act of 1918 so far repeal the Act 
of July 17, 1916, as to levy a tax on notes executed to Fed- 
eral land banks or joint-stock land banks and secured by 
first mortgages? 

There is, in my opinion, no room for doubt that the term 
“first mortgage” as used in the Act of July 17, 1916, in- 
cludes not only the instrument which is called “ mortgage ” 
but also the debt which is evidenced by the note executed 
and that it was not intended that any tax should be levied 
directly on either. As language is ordinarily understood, a 
tax upon such a note is undoubtedly a tax upon a mortgage. 
The banks in question were authorized to be organized as 
instruments of the Government and are, in fact, such in- 
struments. Their functions are performed by loaning 
money with land as security, and the instruments for per- 
forming this function are notes evidencing the debt and 
mortgages securing them. I am equally clear in the opin- 
ion that a tax required to be paid in order to give validity 
to a note is in every sense a tax upon the debt evidenced 
by the note and that, so far as the exemption provided by 
the Act of 1916 is concerned, there is no distinction between 
such a tax and a tax levied directly upon a mortgage. 
These conclusions are supported by the reasoning in 
Thames and Mersey Insurance Company v. United States, 
937 U.S. 19, and Ambrosini v. United States, 187 U.S. 1, 7. 

The only remaining question is whether the Revenue 
Act of 1918, by levying generally a tax upon promissory 
notes “except bank notes issued for circulation,” has re- 
pealed the exemption provided in the Act of 1916. It will 
be seen that the latter Act makes no reference to mortgages. 
It is true, however, that, in general, the tax would apply to 
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a promissory note although it may be secured by mortgage. 
It must be remembered, however, that when the Act of 1916 
was passed the Act of October 22, 1914, which imposed a 
similar tax upon promissory notes, was in effect. The re- 
sult of the general exemption provided for in the Act of 
1916 was therefore to make an exception under the Act of 
1914 to such notes as are now in question. No part of the 
Act of 1916 is repealed by the Act of 1918 unless such re- 
peal results by implication. And a subsequent Act is never 
held to repeal a former if the two can stand together and 
unless harmony between them is impossible. State v. Stoll, 
17 Wall. 425, 481; Chew Heong v. United States, 112 U.S. 
536, 549. Again, while the general rule is that a later Act 
must control when in conflict with an earlier Act, this rule 
is not of universal application. If the earlier Act is special 
legislation and the later Act general legislation, the special 
legislation will not be overthrown by any mere inference or 
implication to be found in the subsequent general legisla- 
tion. osencrans v. United States, 165 U. S. 257, 262. I 
do not find anything in the Revenue Act of 1918 indicating 
a purpose to repeal the exemption provided by the Act of 
1916, nor do I think there is anything from which an in- 
ference to that effect can fairly be drawn. I am therefore 
of the opinion that the exemption contained in the Act of 
1916 is in no way affected by the Act of 1918. 

I therefore agree with the Solicitor of Internal Revenue 
that promissory notes given to Federal land banks and 
joint-stock land banks secured by first mortgages are not 
subject to the stamp tax imposed by subdivision 6, Sched- 
ule A, Title XI, of the Revenue Act of 1918. (40 Stat. 
1137.) 

Respectfully, 
: ‘A. MITCHELL PALMER. 

To the SECRETARY OF THE TREASURY. 
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ALIEN PROPERTY CUSTODIAN—ALLOWANCES OF CLAIMS 
WHILE SUITS PENDING. 


Where suit is filed pursuant to the provisions of section 9 of the 
Trading with the Enemy Act for the recovery of specific enemy 
property, such property must be retained by the Alien Property 
Custodian or by the Treasurer of the United States until the 
litigation is determined; and where suit is instituted to recover a 
debt, funds to the amount of the debt plus probable costs must, 
if available, be retained by the Government, but any surplus 
over such amount is unaffected by the pending suit and remains 
free to be dealt with as the law directs. 


DEPARTMENT OF JUSTICE, 
November 16, 1919. 

Sir: You have asked my opinion upon the question: 

“ ‘Whether the filing of ‘a suit pursuant to the provisions 
of section 9 (of the Trading with the Enemy Act) sus- 
pends the right to withdraw funds from the Treasury of 
the United States for the purpose (1) of paying expenses 
incurred in and about securing possession of enemy prop- 
erty or in administering the same; and (2) of paying 
claims allowed by the Attorney General pursuant to the 
provisions of section 9 of the Trading with the Enemy Act, 
as amended ? ” 

Section 9 as amended is as follows (Public No. 5, 66th 
Congress) : 

“That any person not an enemy or ally of enemy claim- 
Ing any interest, right, or title in any money or other prop- 
erty which may have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian here- 
under, and held by him or by the Treasurer of the United 
States, or to whom any debt may be owing from an enemy 
or ally of enemy whose property or any part thereof shall 
have been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian hereunder, and held 
by him or by the Treasurer of the United States, may file 
with the said custodian a notice of his claim under oath 
and in such form and containing such particulars as the 
said custodian shal] require; and the President, if applica- 
tion is made therefor by the claimant, may order the pay- 
ment, conveyance, transfer, assignment, or delivery to said 
claimant of the money or other property so held by the 
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Alien Property Custodian or by the Treasurer of the 
United States or of the interest therein to which the Presi- 
dent shall determine said claimant is entitled: Provided, 
That no such order by the President shall bar any person 
from the prosecution of any suit at law or in equity against 
the claimant to establish any right, title, or interest which 
he may have in such money or other property. If the Presi- 
dent shall not so order within sixty days after the filing 
of such application or if the claimant shall have filed the 
notice as above required and shall have made no applica- 
tion to the President, said claimant may, at any time be- 
fore the expiration of six months after the end of the war 
institute a suit in equity in the Supreme Court of the Dis- 
trict of Columbia, or in the district court of the United 
States for the district in which such claimant resides, or, if 
a corporation, where it has its principal place of business 
(to which suit the Alien Property Custodian or the Treas- 
urer of the United States, as the case may be, shall be 
made a party defendant), to establish the interest, right, 
title, or debt so claimed, and if suit shall be so instituted 
then the money or other property of the enemy, or ally of 
enemy, against whom such interest, right, or title is as- 
serted, or debt claimed, shall be retained in the custody of 
the Alien Property Custodian, or in the Treasury of the 
United States, as provided in this Act, and until any final 
judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the defendant or by 
the Alien Property Custodian or Treasurer of the United 
States on order of the court, or until final judgment or 
decree shall be entered against the claimant, or suit other- 
wise terminated: * * ¥*,” 

Section 12, after providing that claims made by enemies 
after the end of the war-shall be settled as Congress shall 
direct, contains the proviso: 

“That on order of the President as set forth in section 
nine hereof, or of the court, as set forth in sections nine 
and ten hereof, the alien property custodian or the Treas- 
urer of the United States, as the case may be, shall forth- 
with convey, transfer, assign, and pay to the person to 
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whom the President shall so order, or in whose behalf the 
court shall enter final judgment or decree, any property of 
an enemy or ally of enemy held by said custodian or by 
said Treasurer, so far as may be necessary to comply with 
said order of the President or said fina] judgment or decree 
ot the court.” (40 Stat. 424.) 

In so far as claims to the ownership of identified prop- 
erty or of a particular interest therein are concerned, the 
provision of section 9 for the retention of that property 1s 
easily operative and clearly controlling. The property to 
which the plaintiff asserts an interest, rights, or title must be 
retained by the Alien Property Custodian or by the Treas- 
urer of the United States until the matter is decided and 
then disposed of accordingly. 

With respect to other actions, however, the question is 
whether the mere filing of any suit, for whatever amount 
and on whatever grounds, suspends all further right to 
deal with the property to satisfy other claims presented 
under secticn 9 until the litigation is determined, although 
for example the amount claimed may be so small in pro- 
portion to the amount of property held for the account of 
the enemy defendant as practically to be negligible. 

Such:a construction would of course give rise to a con- 
flict between section 9 and section 12, just quoted. Prop- 
erty could not be conveyed “ forthwith ” to satisfy an order 
of the President or a judgment or decree of a court so long 
as any suit previously filed remained undisposed of. More- 
over, the result of the application of such a rule would ob- 
viously be -to restrict so far the operation of section 9 as to 
render it substantially unworkable and to make the prom- 
ise of Executive relief in certain approximate cases illusory. 

The first and second paragraphs of section 12 require 
property received under the Act to he held by the Treas- 
urer of the Umited States and the Alien Property Custo- 
dian except when ordered paid out pursuant to the terms 
of sections 9 and 10 of the Act. The provision for reten- 
tion in section 9 is therefore not to be construed as a gen- 
eral limitation upon the power of these officials, but rather 
as a special measure of protection given to those bringing 
suits under that section. The protection which such a plain- 
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tiff desires is that if he has started suit the Government 


will retain in its possession sufficient property of the enemy 
defendant to satisfy his judgment. The words “ the money 
cr other property of the enemy * * * shall be re- 
tained ” should be construed to carry out the purpose which 
Congress appears to have had in mind in using them. The 
Treasury must retain sufficient funds of the enemy de- 
fendant to satisfy any suit pending against him, but any 
surplus over each amount is to be disposed of without re- 
gard to such litigation. 

It has been suggested that the Custodian may have taken 
over as belonging to a given enemy defendant property 
which in fact belonged to some other enemy and that this 
possibility alters the situation. This is put concretely 
about as follows: If the Custodian has taken over $1,000 
belonging as he thinks to X, upon A’s filing suit for $300, 
there would seem to remain $700 which belongs to X and 
is unaffected. Suppose then a claim for $300 is presented 
by E and being thought just is allowed and paid. All 
still is well. But suppose there now appears C who demon- 
strates that X only had $300 in all and that the $700 re- — 
maining in the Custodian’s hands after paying B in fact 
belongs to him, C. He would be entitled to it and the 
result would be that the Custodian having returned to C 
his $400 and having paid B the $300 which actually be- 
longed to X, it results that he has not retained in: his hands 
the money to satisfy A’s claim and has not complied with 
the statute. Since the Custodian can never be absolutely 
sure that some such situation does not exist in any given 
case it results that upon the filing of any suit further 
claims against the estate in question can be dealt with only 
at the risk of exposing the Custodian to the peril of having 
violated the law. When one realizes that this means that 
the filing of suit upon a disputed claim of said $100 would 
prevent the allowance of other recognized claims against 
an estate running into the millions in value, it is seen that 
the result is one which one should be slow in reaching. 

Indeed other illustrations may readily be suggested 
which emphasize the danger of over literal reading and ap- 
plications of the statute. Suppose A makes a claim against 
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X in an amount larger than that shown by the Custodian’s 
records to be held by him for X. It is of course again im- 
possible for the Custodian to be absolutely sure that he has 
not taken some property belonging to X as the property 
of some other enemy. Applying the reasoning just exam- 
ined, no claims can be allowed against any estate other than 
X’s, although no suits have been filed against those enemies, 
lest the Custodian should fail to retain to satisfy A, prop- 
-erty really X’s but not known so to be. 

To such a situation the rule laid down by Chief Justice 
Fuller in Zau Ow Bew v. United States, 144 U.S. 47, 59, 
as frequently quoted with approval, is applicable. The 
_ Chief Justice said: 

“Nothing is better settled than that statutes should re- 
ceive a sensible construction, such as will effectuate the 
legislative intention, and, if possible, so as to avoid an un- 
just or an absurd conclusion. Church of the Holy Trinity 
v. United States, 148 U. S. 457; Henderson v. Mayor of 
New York, 92 U.S. 259; United States v. Kirby, 7 Wall. 
482; Oates v. National Bank, 100 U. S. 2389.” 

The section is susceptible of construction which will ef- 
fectuate the legislative intention and avoid these extreme 
results. I think it requires the Custodian and the Treas- 
urer to deal with the situation as it appears from their 
records. Where a suit is filed under section 9 seeking to 
establish a debt due from an enemy the jurisdiction itself 
must, at least in ordinary cases, depend upon these records 
and their verity. Such a plaintiff must, I think, be taken 
to accept the determinations of ownership made by the 
Custodian—the determination which gives the plaintiff his 
jurisdiction and makes effective his remedy. 

As I have said where specific property is claimed it 
must be retained. Where the suit is to recover a debt funds 
to the amount of the debt plus probable costs, must, if 
available be retained. Beyond that the remaining corpus 
of the estate is unaffected by the pending suit and remains 
free to be dealt with as the law directs. 

Respectfully, 
A. MITCHELL PALMER, 

To the Arren Property Custopian. 





62 Exportation of Liquors in Bonded Warchouses 


EXPORTATION OF LIQUORS IN BONDED WAREHOUSES. 


Liquors shipped to the United States prior to September 1, 1917, 
and placed in bonded warehouses under the provisions of Joint 
Resolution No. 99, approved October 6, 1917, may now by virtue 
of section 600 (b) of the Revenue Act of 1918 be lawfully ex- 
ported, although more than one year has elpased from their 
entry into the United States, the prohibition of the exporting of 
liquors under the Highteenth, Amendment to the Constitution not 
having yet become effective. 

Opinion of March 18, 1919 (31 Op. 392), modified. 


DEPARTMENT OF JUSTICE, 
DrEcEMBER 2, 1919. 

Sir: I have the honor to acknowledge receipt of your 
letter of November 8, calling attention to the opinion of 
the Attorney General, dated March 18, 1919 (31 Op. 392), 
and to section 600 (6) of the Revenue Act of 1918 (40 Stat. 
1105), approved February 24, 1919, and inquiring whether 
under the provisions of the Act last referred to liquors 
which were placed in bonded warehouses under Joint Reso- 
lution No. 99, of October 6, 1917 (40 Stat. 427), may now 
be exported notwithstanding they were not exported dur- 
ing the one year following their entry into the United 
States. 

Joint Resolution No. 99 provided that distilled spirits 
which had been shipped from any foreign country to the 
United States prior to September 1, 1917, might be en- 
tered in bonded warehouses under bond conditioned for 
the export of such goods to some foreign country within 
the period of one year from and after the entry thereof 
into the United States. In the opinion of the Attorney 
General referred to it was held that in all casés in which 
the owner of such liquors failed to export them within 12 
months his right to export expired, and that thereafter 
they remained in the bonded warehouse subject to section 
2971 of the Revised Statutes, and would be subject to be 
forfeited to the Government if suffered to remain in the 
warehouse as long as three years, excluding any time when 
their exportation or transshipment should be prevented by 
an order of the President, unless Congress should, in the 
meantime, give relief by providing for their removal in 
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some other way than that provided by Joint Resolution 
_ No. 99. When the opinion was prepared the Revenue Act 
of 1918 had just been passed, and the provisions of section 
600 (b) referred to escaped attention. That section pro- 
vides that any liquors which may be in any customs bonded 
warehouse under the customs laws on the date that the 
War Prohibition Act should take effect shall be permitted 
to remain therein without payment of any taxes or duties 
thereon beyond the three-year period provided in section 
2971 of the Revised Statutes during such period of pro- 
hibition, and adds, “and may be exported at any time 
during such extended period.” I am of opinion that this 
section affords the relief which it is said in the opinion 
referred to Congress was competent to give. It follows 
that liquors shipped to the United States prior to Septem- 
ber 1, 1917, and placed in bonded warehouses under the 
provisions of Joint Resolution No. 99 may now be law- 
fully exported, although more than one year has elapsed 
from their entry into the United States, the prohibition of 
the exporting of liquors under the Eighteenth Amendment 
not having yet become effective. 


Respectfully, A. MITCHELL PALMER. 
To the SECRETARY OF THE TREASURY. 





TAX ON TRANSPORTATION—COLLECTION THEREOF BY 
DISTRAINT. 


The amounts paid for the transportation of persons or property 
on ferryboats operated by the commissioners of King County, 
Wash., upon Puget Sound between the county and city of Seattle, 
are subject to the tax imposed by section 500 of the Revenue Act 
of 1918, and it is competent to proceed to distrain in this case 
provided the proceeding is against only property which is not held 
and used by the county for governmental purposes. 

Inasmuch, however, as this is a controversy between the Govern- 
ment and a political division of a State, it might, be more ap- 
propriate to proceed by a suit against the county and the commis- 
sioners rather than by a summary proceeding of distraint. 


DEPARTMENT OF JUSTICE. 
December 8, 1919. 
Sir: I have the honor to acknowledge receipt of your 
letter of October 27 requesting an opinion upon the follow- 
ing facts: 
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The commissioners of King County, Wash., operate a 
line of ferryhoats upon Puget Sound between the county 
and the city of Seattle. The question arises as to whether 
the amounts paid for the transportation of persons or prop- 
erty on such ferryboats are subject to the tax imposed by 
section 500 of the Revenue Act of 1918, and further whether 
such taxes can properly be collected by assessment and dis- 
traint. Section 500 (40 Stat. 1101, 1102) of the Act in 
question provides: 

“ That, from and after April 1, 1919, there shall be levied, 
assessed, collected, and paid, in lieu of the taxes imposed 
by section 500 of the Revenue Act of 1917... A tax 
equivalent to 8 per centum of the amount paid for the 
transportation on or after such date of persons by rail or 
water ... from one point in the United States to another 

. not including the amount paid for commutation or 
season tickets for trips less than thirty miles, or for trans- 
portation the fare for which does not exceed 42 cents.” 

Section 501 (40 Stat. 1102) provides: 

“The taxes imposed by section 500 shall be paid by the 
person paying for the service or facilities rendered.” 

Section 502 requires each person receiving any payment 
referred to in section 500 to collect the amount of the tax 
and to make monthly returns and pay over the tax so col- 
lected. 

The tax, in fact, is imposed upon those who use facilities 
for travel. But even if it was a tax upon the amounts col- 
lected by the county as compensation for transportation, I 
can not doubt that such amounts would be subject to the 
tax imposed by section 500 of the Revenue Act. In operat- 
ing a ferry the county and its commissioners are not per- 
forming governmental functions. It is well settled that 
the exemption from taxation of the governmental agencies | 
of a State does not extend to a business of a private nature, 
although conducted by a State. (South Carolina v. United 
States, 199 U. S. 487.) 

It is equally well settled that the Federal Government 
may require those through whose hands money subject to 
tax passes to collect a tax. (Merchants’ Bank v. Pennsyl- 
vania, 167 U. S. 461, 465, 466; Home Savings Bank v. Des 
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Moines, 205 U. S. 503; National Bank v. Commonwealth, 
9 Wallace 353, 360.) 

Failing to make the collection required such parties of 
course become liable to pay the tax out of the moneys 
which they actually receive. At any rate under this Act 
the persons recelving payments made for transportation are 
expressly required to pay the tax to the Government. 

I am also of opinion that a county engaging in private 
business and using property for that purpose is, like an in- 
dividual, subject to the acts permitting taxes to be col- 
lected by distraint. I think, therefore, it would be com- 
petent to proceed to distrain in this case provided the pro- 
ceeding is against only property which is not held and used 
by the county for governmental purposes. 

Inasmuch, however, as this is a controversy between the 
Government and a political division of a State it would be 
well to consider if it will not be more appropriate to pro- 
ceed by a suit against the county and the commissioners 
rather than by the summary proceeding of distraint. 

Respectfully, 
ALEX. C. KING, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





ELIGIBILITY OF ALIEN ENEMIES TO BENEFITS UNDER 
THE WAR RISK INSURANCE ACT. 


1. A person who is designated by the Trading with the Enemy Act 
or by proclamation of the President issued pursuant to that 
Act as an enemy or ally of enemy is eligible as beneficiary 
of the compensation and insurance established by the War 
Risk Insurance Act, but is not eligible as a beneficiary of the 
allotment and family allowance provisions of the Act; but no 
compensation or insurance benefits can be paid to such persons 
during the continuance of the war. 

2. Technical enemy aliens (such as unnaturalized Germans) resi- 
dent in the United States are eligible as beneficiaries of all 
of the benefits provided by the War Risk Insurance Act, 
provided they have been licensed by the President as provided 
in that Act. If not so licensed, they stand on the same foot- 
ing with the persons described in paragraph No. 1, above. 
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3. (@) The persons referred to in paragraph No. 1, are eligible 
as beneficiaries of the compensation and insurance provi- 
sions from the time when such benefits accrue. But pay- 
ment of accrued benefits must be deferred until the date of 
the legal establishment of peace by proclamation or other- 
wise. Licensed persons referred to in paragraph No. 2 are 
entitled to receive all benefits as they accrue. 

(0) The signing of the armistice on November 11, 1918, did not 
terminate the war, and hence has no effect upon any of the 
statements made above. 

(c) After the establishment of peace, the persons above held 
to be eligible as beneficiaries are entitled to receive the 
benefits relating back and covering the period between their 
accrual and the establishment of peace. 

(d) An enemy alien resident in any territory, or citizen or sub- 
ject of an ally of an enemy resident outside of the United 
States, designated as a beneficiary of the insurance provi- 
sion is entitled to receive after the establishment of peace 
all installments that have accrued prior to peace. 

4. Benefits the payment of which is deferred until after peace may 
properly be paid to the Alien Property Custodian, but this is 
unnecessary, as they may just as well remain in the Treasury. 

5. What has been said above of alien enemies or allies of enemies 

applies to citizens of the United States or subjects of non- 
enemy countries who were resident in enemy territory or 
territory of an ally of the enemy during the present war or 
interned in such country, so long as such status continues. 


DEPARTMENT OF JUSTICE, 
December 8, 1919. 


Sir: I have the honor to acknowledge receipt of your let- 
ter requesting an opinion touching the right of those in 
the military and naval service to name as beneficiaries of 
the several benefits established by the War Risk Insurance 
Act persons within the classes prescribed by that Act but 
who are alien enemies or allies of enemies. 

The War Risk Insurance Act provides for three classes 
of benefits: 

1. An allotment by the soldier cor sailor of a part of 
his pay, and, in certain cases, the supplementing of this 
allotment by a sum to be paid by the Government and 
known as family allowance. 

2. Compensation for injuries or death resulting from 
the service to be paid in case of disability to the soldier or 
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sailor himself, and in case of death to designated persons 
within certain classes of relationship to him. 

3. Insurance against death: or disability to be payable 
in case of disability to the insured, and in case of death to 
such persons within certain named classes as may be desig- 
nated by him either in his application for insurance or 
by will. 

The Act limits those to whom these several benefits may 
be payable to certain classes of relatives or dependents, 
and does not, in terms, impose any other limitation. If 
the person designated to receive the benefit is within these 
classes, he or she is entitled to receive the benefit unless 
this result is prevented by some other law. There is no 
such law, unless it be the general and recognized law gov- 
erning the rights of subjects of belligerent Governments, 
or what is known as the Trading with the Enemy Act 
(40 Stat. 411), passed by Congress on the same day that 
the War Risk Insurance Act was passed (40 Stat. 398). 

The Trading with the Enemy Act defines, in detail, those 
who are to be regarded as enemies or allies of enemies, and 
also what is meant by “trading with the enemy.” It is 
then enacted (40 Stat. 412) that— 

“For any person in the United States, except with the 
license of the President, granted to such person, or to the 
enemy, or ally of enemy, as provided in this Act, to trade, 
or attempt to trade, either directly or indirectly, with, to, 
or from, or for, or on account of, or on behalf of, or for the 
benefit of, any other person, with knowledge or reason- 
able cause to believe that such other person is an enemy 
or ally of enemy, or is conducting or taking part in such 
trade, directly or indirectly, for, or on account of, or on 
behalf of, or for the benefit of, an enemy or ally of enemy.” 

It is not necessary now to enumerate all the things which 
the Act includes by definition in the phrase “to trade.” 
Those which can have any application to the = ques- 
tion are: 

“1, Pay, satisfy, compromise, or give = for the 
payment or satisfaction of any debt or obligation. 

“9. Enter into, carry on, complete, or perform any con- 
tract, agreement, or obligation. 
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“3. Buy or sell, loan or extend credit, trade in, deal 
with, exchange, transmit, transfer, assign, or otherwise 
dispose of, or receive any form of property ” (40 Stat. 412). 

The first definition quoted would clearly make it un- 
lawful to pay any of the benefits created by the War Risk 
Insurance Act to one while he is an enemy or ally of 
enemy. It may be assumed at once, therefore, that none 
of these benefits can be paid to such persons during the 
continuance of the war. The question remains, however, 
whether the soldier or sailor may, under the terms of the 
War Risk Insurance Act, designate such a person so as to 
entitle that person to receive any of these benefits after 
the termination of the war. The act of designating bene- 
ficiaries is a transaction entirely between the soldier or 
sallor and his own Government, and does not involve in 
any way intercourse with the enemy or ally of enemy who 
may be designated. ‘The transaction, if prohibited, must 
be held, therefore, to be trading with the enemy because it 
is entering into or carrying on a contract or agreement for 
the benefit of an alien enemy or ally of enemy, or because 
it is in effect a transfer, assignment, or disposition of prop- 
erty for the benefit of such person. 

Under the War Risk Insurance Act the right is re- 
served to the soldier or sailor to change the designated 
beneficiary at any time, and, as to insurance, it is expressly 
provided that the designation may be made either in the 
application or by will. It can not be said, therefore, that 
the beneficiary first named takes any vested or certain in- 
terest. On the contrary, he takes, at most, a mere ex- 
pectancy—that is, the fund provided is like any other 
property that may be acquired by the soldier or sailor and 
is subject, in the same way, to disposition by him. Even 
when aliens were incapable of inheriting property in this 
country, it was held that the fact that one was an alien 
enemy did not prevent the passing to him of title to prop- 
erty devised by will. (Fairfax v. Hunter, 7 Cranch, 603.) 
And now since in most, if not all, thé States aliens may in- 
herit, I can not doubt that the prohibition against the dis- 
position of property for the benefit of an alien enemy does 
not include the passing of such property by will or in- 
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heritance, though, of course, the alien can not receive it 
during the continuation of the war. I think the designa- 
tion of an alien enemy, who must be of the class having 
inheritable blood, when the right is reserved to change the 
designation and when it can take effect only upon the 
death of the person making the designation, is no more 
prohibited than is the passing of property by will or in- 
heritance. I think, therefore, the answer to your question 
turns upon whether the transaction between the soldier or 
sailor and his Government amounts to entering into the 
carrying on or performing a contract, agreement, or obli- 
gation for the benefit of an alien enemy or ally of enemy 
within the meaning of the Trading with the Enemy Act. 
When that Act is examined, I.am of opinion that it adds 
but little, if any, to the rules of law. previously established 
by the decisions of the Supreme Court of the United States. 
Certainly, a declaration of war has always made it unlaw- 
ful for any subject of one of the belligerents to pay a debt 
or obligation to a subject of the other; and just as cer- 
tainly it has been unlawful to enter into any agreement or 
obligation with an alien enemy or to enter into any trans- 
action for his benefit. I can not see that the Trading with 
the Enemy Act adds anything in these respects to the law 
as it was previously recognized. ‘These provisions of the 
Act of Congress are but declaratory of what was the law 
before. The application of these principles, therefore, 
heretofore made by the Supreme Court, must control the 
construction of the present Act. The decisions of the court 
with respect to the payment of debts due to an alien enemy 
during the continuance of the war must be looked to for 
light in construing similar provisions in the present Act. 
It has always been held that one owing a debt to an alien 
enemy could discharge that debt by paying it to an agent 
residing in his own country, provided the transaction did 
not involve or contemplate any intercourse with the enemy. 
Thus, in Montgomery v. United States (82 U. S. 400) 
quoting from Kershaw v. Kelsey (100 Mass. 561), the court 
said: 

“every kind of trading or commercial dealing or inter- 
course, whether by transmission of money or of goods, or 
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orders for the delivery of either between two countries (at 
war), directly or indirectly, or through the intervention of 
third persons or partnerships, or by contracts in any form 
looking to or involving such transmission are prohibited.” 

But it was added: 

“ This is not inconsistent with the doctrine that a resi- 
dent in the territory of one belligerent may have in times 
of war an agent residing in the territory of the other 
belligerent, to whom his debtor may pay the debt, or de- 
liver property in discharge of it. Such payments or de- 
liveries involve no intercourse between enemies.” 

Manifestly, however, the agent to whom such payment 
can be made must be an agent appointed before the break- 
ing out of war. For to appoint an agent during the war 
would itself be an act of intercourse, and so in United 
States v. Grossmayer (9 Wall. 72, 75), the court said: 

“'We are not disposed to deny the doctrine that a resi- 
dent in the territory of one of the belligerents may have, 
in time of war, an agent residing in the territory of the 
other, to whom his debtor could pay his debt in money, or 
deliver to him property in discharge of it, but in such a 
case the agency must have been created before the war 
began, for there is no power to appoint an agent for any 
purpose after hostilities have actually commenced, and to 
this effect are all the authorities. The reason why this can 
not be done is obvious, for while the war lasts nothing 
which depends on commercial] intercourse is permitted.” 

The general rule is, of course, that a debt existing prior 
to the war is not abrogated by the war. The right to col- 
lect it is simply suspended and revives at the conclusion 
of the war. Since, however, the payment is prohibited 
during the war, the debt will not during that period bear 
interest. But the right to discharge it by paying it to a 
resident agent, if there be one, is so well established that 
the debt will bear interest 1f payment is not tendered to 
such agent. Thus in Ward v. Smith (7 Wall. 447, 452), 
speaking of the rule that such debts do not bear interest 
during the war, it was said: 

“That rule can only apply when the money is to be paid 
to the belligerent directly. When an agent appointed to 
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receive the money resides within the same Jurisdiction with © 
the debtor, the latter can not justify his refusal to pay the 
demand, and, of course, the interest which it bears. It does 
not follow that the agent, if he receive the money, will vio- 
late the law by remitting it to his alien principal. * * * 
‘The payment in such cases is not made to an enemy, and 
it is no objection that the agent may possibly remit the 
money to his principal. If he should do so, the offence is 
imputable to him, and not to the person paying him the 
money.’ ” 

There may be difficulties in the way of determining when . 
an agency created before the war continues during the war. 
Certain kinds of agencies, of course, necessarily involve 
continued intercourse between the principal and agent, or 
the active transaction of business for the principal, and are 
clearly prohibited. Thus, many northern insurance com- 
panies were doing business in the South and had agents 
residing there at the outbreak of the Civil War. In some 
instances, efforts were made to keep policies alive by ten- 
dering payments of premiums to these agents. But, con- 
sidering the nature of the agencies, the court held that they 
were terminated by the outbreak of the war and that such 
agents were therefore not within the rule referred to. 
Insurance Company v. Davis. (95 U.S. 425.) Perhaps the 
fullest discussion of the right of a previously appointed 
agent to act during the war is found in the case of W2lliams 
v. Paine. (169 U.S. 55.) At page 72 the court quoted from 
Kershaw v. Kelsey (100 Mass. 561), as follows: 

“The result is, that the law of nations, as judicially de- 
clared, prohibits all intercourse between citizens of the two 
belligerents which is inconsistent with the state of war 
between their countries; and that this includes any act of 
voluntary submission to the enemy, or receiving his pro- 
tection; as well as any act or contract which tends to in- 
crease his resources; and every kind of trading or com- 
mercial dealing or intercourse, whether by transmission of 
money or goods, or orders for the delivery of either, be- 
tween the two countries, directly or indirectly, or through 
the intervention of third persons or partnerships, or by 
contracts in any form looking to or involving such trans- 
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mission, or by insurances upon trade with or by the enemy. 
Beyond the principle of these cases the prohibition has not 
been carried by judicial decision. The more sweeping 
statements in the textbooks are taken from the dicta which 
we have already examined, and in none of them is any 
other example given than those just mentioned. At this 
age of the world, when all the tendencies of the law of 
nations are to exempt individuals and private contracts 
from injury or restraint in consequence of war between 
their Governments, we are not disposed to declare such 
contracts unlawful as have not been heretofore adjudged 
to be inconsistent with a state of war.” 

In that case, prior to the commencement of the Civil 
War, an officer in the Army of the United States had exe- 
cuted a power of attorney with authority to sell real estate 
belonging to him in the District of Columbia. Later, after 
the outbreak of the war, he resigned his commission, re- 
turned to his native State (North Carolina), and served 
during the war as an officer in the Confederate Army. 
During the war the real estate was sold by authority of 
the power of attorney previously executed. Welliams v. 
Paine involved the validity of this sale. The court sus- 
tained the sale, saying: 

“ Under the circumstances of this case, we think the at- 
torney in fact had the right to make the conveyance he 
did. It was not an agency of the class such as is men- 
tioned in /nsurance Company v. Davis, supra, and was not 
necessarily revoked and avoided by the war. Where it is 
obviously and plainly against the interest of the principal 
that the agency should continue, or where its continuancs 
would impose some new obligation or burden, the assent 
of the principal to the continuance of the agency after the 
war broke out will not be presumed but must be proved, 
either by his subsequent ratification or in some other man- 
ner. And on the other hand, where it is the manifest in- 
terest of the principal that the agency, constituted before 
the war, should continue, the assent of the principal will 
be presumed. Or, if the agent continues to act as such, 
and his so acting is subsequently ratified by the principal, 
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then those acts are just as valid and binding upon the prin- 
cipal as if no war had intervened.” 

The court also quoted from /nsurance Company v. Davis 
(95 U. S. 425, 429), as follows: 

“As a consequence of this fundamental proposition, it 
- must follow that no active business can’ be maintained, 
either personally or by correspondence, or through an 
agent, by the citizens of one belligerent with the citizens 
of the other. The only exception to the rule recognized in 
the books, if we lay out of view contracts for ransoms and 
other matters of absolute necessity, is that of allowing 
the payment of debts to an agent of an alien enemy, where 
such agent resides in the same State with the debtor. But 
this indulgence is subject to restrictions. In the first place, 
it must not be done with the view of transmitting the 
funds to the principal during the continuance of the war; 
though, if so transmitted without the debtor’s connivance, 
he will not be responsible for it.” 

And in Jnsurance Company v. Davis (95 U. S. 425, 483) 
the court clearly recognizes that a transaction, though in- 
volving some ultimate benefits to an alien enemy, is not 
necessarily invalid if it does not involve any actual inter- 
course during the war with the enemy. The court said: 

“We do not mean to say, that if the defendant had con- 
tinued its authority to the agent to act in the receipt of 
premiums during the war, and he had done so, a payment 
or tender to him in lawful money of the United States 
would not have been valid; nor that a stipulation to con- 
tinue such authority in case of war, made before its occur- 
rence, would not have been a valid stipulation; nor that a 
policy of life insurance on which no premiums were to be 
paid, though suspended during the war, might not have 
revived after its close.” 

I think it clear, therefore, that a transaction between 
a soldier and his own Government which involves no inter- 
course either by the soldier or the officers of the Govern- 
ment with the alien enemy during the continuance of the 
war is not necessarily an unlawful transaction, although 
it may result in some benefits which may be received by the 
alien enemy after the termination of the war. 
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' When we examine the benefits created by the War Risk 
Insurance Act we find that they fall into two general 
classes. The Government, while demanding the perform- 
ance of the supreme duty which the citizen owes to his 
Government, recognizes that there are natural obligations 
resting upon the citizen which continue even during the 
term of service. The provision for allotments and family 
allowances is obviously intended for the support of the 
-soldier’s dependents during the war. He is required, in 
certain cases, and permitted in others, to allot or assign a 
part of his pay for the support during the term of his 
service of those who were dependent upon him, and in cer- 
tain cases the Government supplements this by a family 
allowance to be paid by itself. The manifest object is not 
to accumulate a fund payable after the war, but to provide 
the means of support during the war. Payment during 
the term of service is necessarily contemplated, and I have 
no hesitancy in saying that such payments to an alien 
enemy are prohibited. I therefore conclude that allot- 
ments and family allowances can not be received by alien 
enemies or allies of enemies either during the war or after 
the termination of the war. The reason for this is that 
legally when two Governments are at war all the subjects 
of the one are enemies of all the subjects of the other. The 
supporting of the subjects of one of the belligerents is 
lending aid to that Government, and, hard as it may seem, 
the natural obligation arising from family ties that previ- 
ously existed must be treated as suspended. By alien 
enemies or allies of enemies in this connection I mean those 
who are declared to be such by the Trading with the Enemy 
Act or by the proclamation of the President authorized by 
that Act. I do not include those subjects of Germany or 
allied Governments residing in this country who have been 
licensed by the President under the provisions of the Trad- 
ing with the Enemy Act. Such persons so long as their 
licenses remain unrevoked were entitled to reccive allot- 
ments and family allowances just as though they were 
American citizens. 

The provisions for compensation and for insurance stand 
upon a different basis. They are intended for the soldier 
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or sailor himself in case of disability, and for his de- 
pendents in case of death. They are benefits which are not 
te be contemporaneous with his service, but are to follow 
the termination of that service. They may, however, ac- 
crue before the termination of the war, if death or dis- 
ability results within that time. In providing for them, 
the Government recognizes that the ties of blood impose 
obligations upon every man; that the efforts of most men 
are directed toward providing not only for themselves but 
for those who have natural claims upon them. It is true, 
as stated, that the harsh rules of law suspend these claims 
where the dependents are aliens during the continuance of 
the war. But I can not think that those natural obliga- 
tions are any more abrogated by war than an obligation 
to pay money. They are both merely suspended and are 
revived at the conclusion of the war. The Government 
recognized the natural and commendable desire of men to 
so conduct their affairs as to be able in case of their death 
to leave their dependents provided for. It can not be for- 
gotten that obligations of this kind would at the close of 
the war exist; and it is hardly conceivable that the Gov- 
ernment would prevent one who was offering his life for it 
from acquiring the means to meet such obligations. It is 
true that in the case of insurance he makes a contract with 
his Government which, if he does not later change the 
beneficiary, will benefit one who at the time the contract 
was made was an alien enemy. He can not be said, how- 
ever, to be acting as the agent of such enemy. On the 
contrary, he is simply availing himself of a privilege ac- 
corded by his Government to provide for the future. It is 
his contract, not that of the enemy. Of course, the con- 
tract is subject to the condition imposed by the Trading 
with the Enemy Act that no money shall be paid to the 
_beneficiary while he or she remains an alien enemy. But 
I can see no difference between this means of providing 
estate, which remains as long as he lives subject to his con- 
trol, and the acquiring of any other property, which he may 
dispose of or leave to be disposed of by the laws of descent 
and distribution. If money received from the Govern- 
ment for his services, or received by him from any other 
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source, is invested in property, an alien enemy related to 
him by the ties of blood has the same expectancy in prop- 
erty so acquired as in insurance acquired under the War 
Risk Insurance Act. As to property in general, he may 
make a will under the terms of which at his death the prop- 
erty will go to one who at the time of the making of the 
will isan alien enemy. If he dies without a will, the prop- 
erty may go in the same way under the laws of descent 
and distribution. The insurance which he obtains from 
the Government is simply an item of the estate which he 
accumulates, and, under the terms of the Act, is subject to 
disposition by him in the same manner as any other prop- 
erty. I am therefore of opinion that this contract of in- 
surance can not be treated as a contract for the benefit of 
an alien enemy within the meaning of the Trading with 
the Enemy Act, and that such an enemy may lawfully be 
designated as the beneficiary to receive the proceeds of the 
insurance provided it is not paid to the insured during his 
lifetime. 

The compensation is that which the Government gives 
in return for the death or disability of the soldier or sailor. 
It is not a contract. It is a matter of bounty on the part 
of the Government. In the pension laws enacted follow- 
ing the Civil War, I believe it was very generally pro- 
vided that where the pension was not paid to the soldier 
himself it should be paid only to such dependents of his as 
were themselves loyal during the war. Congress might 
have attached such a provision to the compensation pro- 
vided under the War Risk Insurance Act, but it did not 
see fit to do so. I think both the insurance and compensa- 
tion features were provided because it was the purpose of 
Congress to return the soldier or sailor to civil life with 
his ability to meet the natural obligations resting upon | 
him as little impaired as possible, or to enable him in case 
of death to leave a sum which would, in some measure, 
take care of those obligations. Viewed in this light, I am 
of opinion that the selection of beneficiaries under both of 
these provisions is not limited except that they shall be 
within the specified classes of relatives or dependents, and 
that there is no law which prevents an alien enemy from 
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being so designated. This, of course, is subject to the pro- 
hibition against the actual payment of any of these benefits 
as long as the war continued. 

I answer specifically the questions submitted as follows: 

1. A person who is designated by the Trading with the 
Iinemy Act or by proclamation of the President issued 
pursuant to that Act as an enemy or ally of enemy is eligi- 
ble as beneficiary of the compensation and insurance estab- 
lished by the War Risk Insurance Act, but is not eligible 
as a beneficiary of the allotment and family allowance pro- 
visions of the Act; but no compensation or insurance bene- 
fits can be paid to such persons during the continuance of 
the war. 

2. Technical enemy aliens (such as unnautralized Ger- 
mans) resident in the United States are eligible as bene- 
ficiaries of all of the benefits provided by the War Risk 
Insurance Act, provided they have been licensed by the 
President as provided in that Act. If not so licensed, they 
stand on the same footing with the persons described in 
answer No. 1, above. 

8. (a) The persons referred to in answer No. 1 are 
eligible as beneficiaries of the compensation and insurance 
provisions from the time when such benefits accrue. But 
payment of accrued benefits must be deferred until the date 
of the legal establishment of peace by proclamation or 
otherwise. Licensed persons referred to in answer No. 2 
_are entitled to receive all ber.efits as they accrue. 

(6) The signing of the armistice on November 11, 1918, 
did not terminate the war, and hence has no effect. upon 
- any of the answers made above. 

(c) After the establishment of peace, the persons above 
held to be eligible as beneficiaries are entitled to receive 
the benefits relating back and covering the period between 
their accrual and the establishment of peace. 

(d) An enemy alien resident in any territory, or citizen 
or subject of an ally of an enemy resident outside of the 
United States, designated as a beneficiary of the insurance 
provision is entitled to receive after the establishment of 
peace all installments that have accrued prior to peace. 
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4. Benefits the payment of which is deferred until after 
peace may properly be paid to the Alien Property Custo- 
dian, but this is unnecessary, as they may Just as well re- 
main in the Treasury. 

5. What has been said above of alien enemies or allies 
of enemies applies to citizens of the United States or sub- 
jects of nonenemy countries who were resident in enemy 
territory or territory of an ally of the enemy during the 
present war or interned in such country, so long as such 
status continues. 

Respectfully, 
| ALEX. C. KING, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





LEASE OF NAVAL LANDS AND PERSONAL PROPERTY BY 
THE SECRETARY OF THE NAVY. 


Under the provisions of the Act of August 16, 1916 (39 Stat. 559), 
the Secretary of the Navy is authorized to lease naval lands, 
together with personal property constituting a part of the plant 
or plants in existence upon such real property, but he has no 
authority to lease other personal property, nor the lands excepted 
by the proviso, to wit, “ oil, mineral, or phosphate lands.” 


DEPARTMENT OF JUSTICE, 
December 8, 1919. 

Sir: Receipt is acknowledged of letter of November 8, 
1919, from Hon. Franklin D. Roosevelt, Acting Secretary, 
requesting my opinion as to whether the Secretary of the 
Navy has the right, under the provisions of the Naval 
Appropriation Act approved August 29, 1916, to lease to 
private interests certain coaling facilities, including per- 
sonal property purchased and installed for war purposes 
and now under control of the Navy Department and for 
which the Navy has no immediate need. 

The statute concerning which you ask my opinion is en- 
titled “An Act making appropriations for the naval 
service for the fiscal year ending June thirtieth, nineteen 
hundred and seventeen, and for other purposes,” approved 
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August 29, 1916 (39 Stat. 556, 559), and the particular pro- 
vision 1n question is as follows: 

“ Lease of naval lands: That authority be, and is hereby, 
given to the Secretary of the Navy, when in his discretion 
it will be for the public good, to lease for periods not ex- 
ceeding five years and revocable at any time, such property 
of the United States under his control as may not for the 
time being be required for public use and for the leasing of 
which there is no authority under existing law, and such 
leases shall be reported annually to Congress: Provided, 
That the authority herein granted shall not be held to 
apply to oil, mineral, or phosphate lands: Provided further, 
That all moneys received from such leases shall be covered 
into the Treasury as miscellaneous receipts.” 

From the heading to the above-quoted paragraph, 
namely, “ Lease of naval lands,” it is clear that the intent 
and meaning of Congress was that the provisions of this 
section were to apply to the lease of naval lands. 

In the case of Carter County v. Sinton (120 U. 8. 517+ 
523), which involved the construction of a statute, the 
court said, in speaking of the title to the Act: 

“This clearly and distinctly expresses the whole object 
of the legislation and there is nothing in the body of the 
Act itself which is not in every way germane to what 1s 
there expressed. No one interested in the subject matter 
of the law could be put off his guard by hearing the bill 
read by its title.” 

The title to the Act of August 29, 1916, has no bearing on 
the question, as it is an Appropriation Act, but it is im- 
possible to ignore the heading to the particular paragraph 
providing for leasing of Government property, as it is a 
part of the statute. 

The language of the enacting clause which authorizes 
the Secretary of the Navy to lease upon certain terms 
“such property under his control” is free from any am- 
biguity and by reference to the heading, the words “ such 
property” clearly indicates that Congress intended the 
provisions to apply to naval lands. 

The use of the word “lease” in the enactment and the 
language used in the proviso, to wit, “ Provided, That the 
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authority herein granted shall not be held to apply to oil, 
mineral, or phosphate lands,” also indicate that Congress 
was legislating only as to lands. 

There appears to be no doubt that under the provision 
of the Act of August 29, 1916, to wit, “Lease of naval 
lands,” the Secretary of the Navy is authorized to lease 
only real property. | 

In view of the fact that the language of the provision in 
question 1s plain, and fcr the reasons stated, I am of the 
opinion that the Secretary of the Navy is authorized under 
the provisions of the said Act to lease naval lands together 
with personal property constituting a part of the plant or 
plants in existence upon such real property, but he has no 
authority to lease other personal property, nor the lands 
excepted by the proviso. 

Respectfully, 
| ALEX. C. KING, 
Acting Attorney General. 


To the SECRETARY OF THE Navy. 





DISPOSITION OF FOUND LIBERTY LOAN BOND IN CUSTODY 
OF TREASURY DEPARTMENT. 


A coupon bond of the first Liberty loan having been found in the 
post office building at Denver, Colo., by a post office employee and 
forwarded to the Treasury Department, it is the duty of the 
Treasury Department to hold said bond until it is claimed by 
the true owner, 

DEPARTMENT OF JUSTICE. 
December 8, 1919. 
Sir: I beg to acknowledge receipt of your letter of No- 
vember 14, 1919, requesting my opinion as to the proper 
disposition to be made of a coupon bond of the first Liberty 
loan found in the post office building at Denver, Colo., by a 
post office employee and forwarded to the Treasury De- 
partment. It appears that the owner of the bond has not 
been located and that the finder 1s requesting its return. 
The maker of a negotiable instrument is not protected if 
he makes payment to the person presenting it with knowl- 
edge that he has no right to receive payment. (Chappelear 
v. Martin, 45 Ohio St. 126; Wheeler v. Guild, 20 Pickering, 
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545, 552.) In the case of The Emblem (2 Ware 67, 8 Fed. 
Cases, No. 4434), the court said: 

“The finder of a check or promissory note or other chose 
in action acquires no property in the note and has no right 
to demand the payment of it; and if the promisor pays it, 
after notice that it came into the possession of the holder 
by finding, he would not be protected against a deinand by 
the owner.” (Citing McLaughlin v. Waite, 5 Wendell 
404.) 

Conceding that the finder of the bond in question would 
have been entitled to retain possession of it as against 
everyone but the true owner, and receive payment of the. 
bond and coupons at maturity, if the Government had had 
no notice that he was not the true owner, it does not follow 
that possession should be restored to him now. Under ex- 
isting conditions, he is not entitled to the payment of either 
the interest or the principal of the bond, and I do not be- 
lieve that the Treasury Department is justified in return- 
ing it to him, thereby giving him an opportunity to sell it 
to a bona fide purchaser who would be entitled to collect 
the interest and the principal. 

There being no Federal or State statute regulating the 
disposition of found property, I think it is the duty of the 
Treasury Department to hold the bond in question until it 
ig-claimed by the true owner. 

Respectfully, ALEX. C. KING, 
| Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





REGULATION OF DISCOUNT RATES OF FEDERAL RESERVE 
BANKS BY FEDERAL RESERVE BOARD. 

The Federal Reserve Board has the right, under the powers con- 
ferred by the Federal Reserve Act, to determine what rates of dis-- 
count should be charged from time to time by a Federal reserve 
bank, and, under their powers of review and supervision, to require 
such rates to be put into effect by such bank. 


DEPARTMENT OF JUSTICE, 
December 9, 1919. 
Sir: In response to your request for my opinion con- 
cerning the powers of the Federal Reserve Board to regu- 
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late discount rates of the several reserve banks, I reply as 
follows: 

By section 14 of the Act of Congress, designated by the 
short title “ Federal Reserve Act” (Act of December 23, 
1918, 38 Stat. 251, 264), it is provided that “every Federal 
reserve bank shall have power— 

“(d) To establish from time to time, subject to review 
and determination of the Federal Reserve Board, rates of 
discount to be charged by the Federal reserve bank for 
each class of paper, which shall be fixed with a view of ac- 
commodating commerce and business.” 

By section 4 of said Act each Federal reserve bank is 
under the supervision and control of its own board of di- 
rectors, subject, however, to the provision of section 11 of 
said Act (88 Stat. 261), which provides, in part, that— 

“The Federal Reserve Board shall be authorized and 
empowered * * * (4) to exercise general supervision 
over said Federal reserve banks. 

“The Federal Reserve Board is also further authorized 
and empowered to examine at its discretion the accounts, 
books and affairs of each Federal reserve bank * * * 
and to require such statements and reports as it may deem 
necessary.” (Sec. 11, subdiv. a.) 

By section 12 there is also created a Federal advisory 
council composed of representatives chosen in the manner 
prescribed in said section, which is to confer directly with 
the Federal Reserve Board. Among its powers it is au- 
thorized to “call for information, to make recommenda- 
tions in regard to discount rates, rediscount business,” ete. 

The question for determination is whether, taking into 
consideration the language of section 14 (d), giving the 
power to the Federal reserve banks to establish from time 
to time rates of discount, “subject to review and deter- 
mination of the Federal Reserve Board,” and the further 
power of the Federal Reserve Board to exercise general 
supervision over said Federal reserve banks, the power of 
the Federal Reserve Board is limited to reviewing and 
approving or disapproving rates of discount made by such 
banks, or whether said board may, in the exercise of its 
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powers, from time to time review the rates of discount in 
use and direct specific changes and alterations thereof. 

The legislative history of the act shows that as originally 
drawn section 14, subsection (d@), conferred the power upon 
the Federal reserve banks to make discount rates “ sub- 
ject to review” by the Federal Reserve Board, and that 
said section was amended in committee by adding the 
words “and determination” after the word “review,” so 
as to make said section read as now enacted. 

It is quite evident that if the Federal Reserve Board is 
confined to the power to review and approve or disapprove 
rates of discount made by the Federal reserve banks, and 1s 
without power to itself direct specific changes, the words 
“and determination” are wholly without significance. 
The very signification of the word “determination” used 
in such a connection, carries with it the right to pass upon 
and to decide and fix, and thus determine what should be 
done. Coupling this with the power given the Federal 
Reserve Board to supervise the business of each Federal 
reserve bank, taking also into consideration the recom- 
mendations contemplated by the advisory council to the 
Federal Reserve Board in regard. to discount rates, such 
power would be futile if such Federal Reserve Board could 
not, if agreeing to such recommendations, direct them to 
be carried out. I think it is quite clear that the Federal 
Reserve Board is the ultimate authority in regard to re- 
discount rates to be charged by the several Federal reserve 
banks and may prescribe such rates. 

This is in all cases necessarily a review of rates existing 
at the time in the bank, and therefore strictly calls for the 
exercise of this power. The determination reached by the 
board carries with it the exercise of the power of deter- 
mination specified in section 14, subdivision (d), and also 
exercises the power of supervision granted in section 11, 
subdivision (7). 

The scheme of the entire Act is to have Federal reserve 
banks in different parts of the country, so that their opera- 
tions may be accommodated to the business needs of each 
section, and to vest final power in the Federal Reserve 
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Board, so as to insure a conduct of business by each bank 
which will not be detrimental to the carrying out of the 
entire plan. The powers of the Federal Reserve Board are 
therefore to be exercised in regard to each reserve bank as 
the conditions surrounding said bank may dictate, keeping 
in view the general purpose and plan of the Federal Re- 
serve Act. Bearing in mind such general purpose, I am 
of the opinion that the Federal Reserve Board has the 
right, under the powers conferred by the Federal Reserve 
Act, to determine what rates of discount should be charged, 
from time to time by a Federal reserve bank, and, under 
their powers of review and supervision, to require such 
rates to be put-into effect by such bank. 
Very respectfully, 
ALEX. C. KING, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





TAX ON SALES OF ARTICLES TO BE SHIPPED ABROAD. 


The excise tax imposed by section 600 of the A¢t of October 3, 
1917 (40 Stat. 316), upon sales by manufacturers, producers, or 
importers of the articles enumerated in said section, applies to 
sales within the United States of such designated articles to a for- 
eign buyer, whose agent receives the articles in the United States 
and exports them; and this tax also applies to such sales in this 
country to a forwarding agent, who exports the articles to his 
principals. | 

This excise tax, supra, does not apply in any of the following 
cases: Where the articles above referred to are shipped by the 
manufacturer (a) to his agent in a foreign country, and after 
reaching there are sold by the agent; (b) to a foreign purchaser 
to fill orders accepted by an agent in a foreign country; (c) toa 
foreign purchaser to fill orders received by the manufacturer in 
the United States; (d) to a foreign purchaser to fill orders so- 
licited by mail and received by mail from a foreign purchaser. 


DEPARTMENT OF JUSTICE, 
December 11, 1919. 
Sm: I have the honor to acknowledge receipt of your 
letter of November 19, requesting an opinion as to the ap- 
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plicability of section 600 of the Revenue Act of 1917 (40 
Stat. 316), levying an excise tax upon the sales by the 
_ manufacturer, producer, or importer of certain articles. 
You call uttention to an opinion of the Attorney General 
dated June 5, 1918 (31 Op. 299), in which it was held that 
the tax did not apply to sales in foreign commerce under 
certain circumstances, and also to another opinion dated 
July 7, 1919 (81 Op. 520), in which it was held that the tax 
did apply to the sales of such articles to a State or a politi- 
cal subdivision thereof, and suggest that the latter opimion 
raises a doubt as to how far you may follow the earlier 
opinion. You therefore request an opinion on the follow- 
ing cases: 

“Where a manufacturer of certain articles referred to in 
that section sells and delivers them within the United 
States to a foreign buyer, whose agent receives them in the 
United States; it being understood by both the purchaser 
and seller at the time of the bargain that the goods are to 
be shipped abroad. 

“Where the sale and delivery are made to a so-called 
‘forwarding agent,’ who makes a business of receiving 
goods in this country and forwarding them to his clients 
abroad, his authority being limited to the activities neces-— 
sarily incident to the shipment of the goods, including the 
arrangement for the insurance, payment for the goods, etc. ; 
the manufacturer knowing that the goods are to be im- 
mediately shipped abroad and his contract being with the 
foreign purchaser. 

“ Where the articles are shipped by the manufacturer (a) 
to his agent in a foreign country, and after reaching there 
are sold by the agent; (0) to a foreign purchaser to fill 
orders accepted by an agent in a foreign country; (c) toa 
foreign purchaser to fill orders received by the manufac- 
turer in the United States; (d) to a foreign purchaser to 
fill orders solicited by mail and received by mail from a 
foreign purchaser.” 

I do not think there is any conflict between the two 
opinions. In effect, the earlier opinion simply holds that 
where a sale is made and the goods delivered by the seller 
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tu the purchaser in a foreign country exportation is a 
necessary part of the sale and a tax upon the sale is there- 
fore a tax upon export and prohibited by the Constitution. 
The later opinion merely holds that the tax in question is a 
tax upon the seller, and that while this may affect the price 
at which a State purchases the articles the burden falls 
upon the State only indirectly and that such an incidental 
and indirect effect results from the payment of all taxes 
and can not be regarded as a tax upon the instrumentalities 
of the State government. 

The two first questions submitted are clearly not ruled by 
the opinion of June 5, 1918. In the first case, the seller 
sells to a foreign buyer just as he would sell to anyone else. 
The buyer, not the seller, exports. A tax, therefore, upon 
the seller can not be said to be a tax upon exports. The 
saline 1s true in the second case stated, where the sale and 
delivery are made to a forwarding agent in this country, 
who pays for the goods and thereafter exports them to his 
principals. It is true in both cases the seller may know 
that the goods are being bought for the purpose of being 
exported, but the sale itself is completed and the seller’s 
interest in the transaction ceases before exportation begins. 
It is the buyer, in both instances, who exports, and no tax 
is levied upon him. 

Upon the same principle, I must answer that the tax 
does not apply in any of the cases stated in your question 3. 
In each of these cases the goods are exported by the seller 
either before the sale is made or in order to complete the 
sale. Sale and exportation are both necessary to complete 
the transaction and accomplish delivery to the buyer. To 
tax these sales, therefore, would be to tax exports, and this 
is prohibited oy the Constitution. 

Respectfully, | 

ALEX. C. KING, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 
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TRANSFER OF REGISTERED LIBERTY LOAN BOND ON 
BASIS OF CERTAIN COURT PROCKEDINGS. 


Under the circumstances herein stated, where a judgment was 
rendered by a District Court of North Dakota against the owner 
of a registered Liberty loan bond and, under the provisions of 
this judgment and the applicable statutes, the bond was sold 
at public auction and a certificate of purchase issued to the pur- 
chaser thereof, the Treasury Department should transfer the 
bond in question to said purchaser without an assignment from 
the registered owner. 

In this case the District Court had jurisdiction over the parties to 
the suit and its subject matter, and its judgment and the pro- 
ceedings thereunder are not subject to direct or collateral attack 
in any forum. 

DEPARTMENT OF JUSTICE, 
December 22, 1919. 

Sir: I beg to acknowledge receipt of your letter of Oc- 
tober 29, 1919, inclosing certified copies of certain papers 
in a case in the District Court of the Tenth Judicial Dis- 
trict of North Dakota entitled Burt State Bank v. Benja- 
min F, Gilson. 

From these papers it appears that the plaintiff in the 
above-entitled case 1s a banking corporation of North 
Dakota; that pursuant to an agreement between the par- 
ties, the bank applied to the United States Government 
for a $1,000 bond of the second Liberty loan, registered 
in the name of the defendant, and advanced the purchase 
price therefor; that when the bond was issued the bank 
tendered it to the defendant, who refused to pay for it. 
The bank thereupon brought suit upon the contract. The 
defendant was duly served and was represented by counsel. 
The District Court rendered judgment against the defend- 
ant for $1,000, with interest and costs, found that the bank 
had a vendor’s and banker’s lien upon the bond and or- 
dered it to be sold. Pursuant to said decree, the bond was 
sold to one J. C. Schleicher, vice president of the plaintiff 
bank, for $875. The purchaser has requested you to trans- 
fer this bond into his name, and the registered owner has 
filed a statement requesting that no transfer be made. 
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Upon these facts my opinion is requested as to whether 
or not the Treasury Department may properly make a 
transfer of the bond in question without an assignment 
from the registered owner, and, in particular, as to whether 
the court which acted in the matter had full and exclusive 
jurisdiction; whether its judgment and the proceedings 
thereunder have effectively transferred the interest of the 
registered bondholder to the proposed transferee, and 
whether the proceedings were subject to attack by the reg- 
istered bondholder or by anyone claiming through or un- 
der him in any jurisdiction whatsoever. 

There is no question that the District Court had juris- 
diction over the parties to the suit and its subject matter. 
It is also clear that the bond in question was subject to the 
jurisdiction of the court, so that it could foreclose the 
plaintiff’s lien upon the bond and order its sale to satisfy 
the judgment rendered by it. Bates v. New. Orleans, Jack- 
son & Great Northern Rf. RB. Co., 13 Howard’s Practice, 
516; King, Brown & Co. v. Hyatt, 41 Pa. St. 229; De 
Bearn v. De Bearn, 119 Md. 418, 428. It appears from 
the papers submitted to me that the time within which 
the defendant in the action could appeal or make a motion 
for new trial has expired. Under the provisions of this 
judgment and the applicable statutes, the bond was sold 
at public auction and a certificate of purchase issued to 
the proposed transferee. 

Under these circumstances, I am of the opinion that the 
judgment and the proceedings thereunder are not subject 
to direct or collateral attack in any forum, and that the 
proposed transfer should be made. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF THE TREASURY. 





TAX ON TICKETS FOR CHAUTAUQUA ENTERTAINMENTS, 


Under section 800 of the Revenue Act of 1918 (40 Stat. 1120), 
which imposes a tax on amounts paid for admissions to any 
place, a person purchasing a season ticket which admits him to 
a number of Chautauqua entertainments is not subject to the 
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Same amount of admissions tax as a person who purchases single 

admission ticket to the same series of entertainment, but must 

pay a tax based on the price at which such season tickets are at 
that time sold to other persons. 

No distinction can be drawn between course or season tickets sold 
by Chautauqua bureaus where the season ticket is the principal 
kind of ticket and season tickets sold by baseball associations 
where admittedly single admission tickets are the principal kind 
of tickets sold. 

DEPARTMENT OF JUSTICE, | 
_ January 7, 1920. 

Sr: I have the honor to acknowledge receipt of your 
letter of December 29, 1919, requesting an opinion as to the 
proper construction of section 800 of the Revenue Act of 
1918, the material part of which is as follows: 

“(a) That from and after April 1, 1919, there shall be 
levied, assessed, collected, and paid, in lieu of the taxes 
imposed by section 700 of the Revenue Act of 1917— 

(1) A tax of 1 cent for each 10 cents or fraction thereof 
of the amount paid for admission to any place on or after 
such date, including admission by season ticket or sub- 
scription, to be paid by the person paying for such admis- 
sion; | 

“(2) In the case of persons (except bona fide employees, 
municipal officers on official business, persons in the mili- 
tary or naval forces of the United States when in uniform, 
and children under twelve years of age) admitted free or 
at reduced rates to any place at a time when and under cir- 
cumstances under which an admission charge is made to 
other persons, a tax of 1 cent for each 10 cents or fraction 
thereof of the price so charged to such other persons for 
the same or similar accommodations, to be paid by the per- 
son so admitted.” (40 Stat. 1120.) 

The questions which you submit are the following: 

(1) Whether a person purchasing a season ticket, which 
admits him to a number of Chautauqua entertainments, is 
subject to the same amount of admissions tax as a person 
who purchases single admission tickets to the same series 
of entertainments; e. g., if the price charged for a season 
ticket is $3.00, the number of entertainments is 8, and the 
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price for single admissions is 50 cents, should the person 
purchasing a season ticket be required to pay a tax upon 
the basis of an admission charge of $3.00 or $4.00? 

“(2) Should a distinction be made between course or 
season tickets sold by Chautauqua bureaus where the sea- 
son ticket is the principal kind of ticket, and season tickets 
sold by baseball associations where admittedly single ad- 
mission tickets are the principal kind of tickets sold?” 

By its first paragraph, the section in question imposes 
a tax of 1 cent for each 10 cents or fraction thereof of the 
amount paid for admission to any place on or after April | 
1, 1919, including admission by season ticket or subscrip-— 
tion, to be paid by the person paying for such admission. 
Standing alone, this would present no difficulties. The tax 
is simply 10 per cent of whatever any person pays for ad- 
mission, whether he pays for one admission or purchases a 
ticket, or makes a subscription which entitles him to several 
admissions. 

The second paragraph, however, provides that, with cer- 
tain exceptions, persons admitted free or at reduced rates 
to any place at a time when and under circumstances under 
which an admission charge 1s made to other persons, a tax 
of 1 cent for each 10 cents or fraction thereof. of the price 
so charged to such other persons for the same or similar 
accommodations, is to be paid by the person so admitted. 

The Solicitor of Internal Revenue has reached the con- 
clusion that the second paragraph modifies the first to the 
extent of treating season tickets sold at a price less than the 
agoregate price of the same number of single admissions 
as an admission at reduced rates within the meaning of 
the second paragraph. I am unable to agree with this con- 
clusion. It makes the expression “ including admission by 
season ticket or subscription,” as used in the first para- 
graph, wholly meaningless. Rather it may be said that, in 
effect, this expression is transferred from the first para- 
graph and incorporated in the second so as to make the two 
paragraphs provide that the tax shall be on the price paid . 
except that those admitted at reduced rates, encluding those 
who secure reduced rates by purchasing season tickets, shall 
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pay the tax based on the aggregate price which other per- 
sons would pay for the same number of single admissions. 
The first paragraph provides for a tax based on the amount 
paid for admission, “including admission by season ticket 
or subscription,” to be paid by the person paying for such 
admission. This clearly recognizes two classes of admis- 
sions, both of which are to be taxed 10 per cent of the 
amount actually paid for them. It must be assumed that 
the language was used in view of the well known fact that 
when season tickets are sold they are sold at a price which 
makes the cost of a single admission under them less than 
is charged to one who pays for only a single admission. 
The amount of tax to be paid in each case is determined 
by the amount actually paid. When the second paragraph 
speaks of admissions at reduced rates as applied to both of 
these classes of persons, it manifestly means, in the one in- 
stance, a rate lower than is charged other persons for a 
single admission, and, in the other, a rate lower than is 
charged other persons for a season ticket calling for a 
series of admissions. At a particular time a given price is 
charged for a single admission. If any one obtains a sin- 
gle admission at a lower price the tax he must pay will be 
based on the regular price. At the same time, a season 
ticket calling for a number of admissions is sold at a given 
price. One whois permitted to purchase such a ticket at a 
reduced rate must pay a tax based on the regular rate for 
that kind of ticket. Any other construction will, in my 
opinion, do violence to the purpose clearly indicated in the 
first paragraph to include the purchaser of a season ticket 
in those who shall pay a tax of 10 per cent of the amount 
paid for admission. The selling of season tickets is, of 
course, to encourage attendance, and the large number of 
admissions thus sold to a single person justifies, in busi- 
ness, a reduction in the rate. The larger attendance thus 
induced increases the profits in the same way it increases 
the total tax collected. I think the clear purpose of the 
Act is to treat as established two prices of admission: One 
when obtained by purchasing a single ticket, and the other 
when obtained by purchasing a season ticket. And I can 
not reconcile all the parts of the Act and read them in 
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harmony with each other except by reaching the conclu- 
sion that whether a reduced price within the meaning of 
paragraph 2 is paid depends upon whether the admission 
is by a single ticket or by a season ticket. All who enter 
by a season ticket must pay a tax based upon the regular 
price for such a ticket. Indeed, as expressly provided in 
section 802 of the Act, this tax must be paid at the time the 
ticket is purchased. Clearly, it was intended that it should 
be based upon the established price at which such tickets 
are sold. 

Answering specifically your questions, I advise: 

1. A person purchasing a season ticket which admits him 
to a number of Chautauqua entertainments is not subject to 
the same amount of admissions tax as a person who pur- 
chases single admission tickets to the same series of enter- 
tainment, but must pay a tax based on the price at which 
such season tickets are at that time sold to other persons. 

2. No distinction can be drawn between course or season 
tickets sold by Chautauqua bureaus where the season ticket 
is the principal kind of ticket and season tickets sold by 
baseball associations where admittedly single admission 
tickets are the principal kind of tickets sold. 

Respectfully, 
ALEX C. KING, 
Acting Attorney General. 
To the SecrETARY OF THE TREASURY. 





EXPORT OF LIQUOR AFTER THE EFFECTIVE DATE OF 
THE EIGHTEENTH AMENDMENT TO THE CONSTITUTION. 


- The transportation of intoxicating liquor within and the exporta:- 
tion thereof from the United States for beverage purposes will 
be prohibited after the Eighteenth Amendment to the Constitu- 
tion becomes effective, and, after the effective date of the 
National Prohibition Act, it will be unlawful to withdraw such 
liquor from bond for export or for any purpose that requires 
transportation when the liquor is intended for beverage purposes. 


DEPARTMENT OF JUSTICE, 
January 7, 1920. 
Sir: I have the honor to acknowledge receipt of your 
letter of January 5 requesting an opinion touching the ef- 
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fect of section 3 of Title Il of the National Prohibition Act 
of October 28, 1919 (41 Stat. 308), which is as follows: 

“No person shall on or after the date when the eighteenth 
amendment to the Constitution of the United States goes 
into effect, manufacture, sell, barter, transport, import, ex- 
port, deliver, furnish or possess any intoxicating liquor 
except as authorized in this Act, and all the provisions of 
this Act shall be liberally construed to the end that the use 
of intoxicating liquor as a beverage may be prevented.” 

The question upon which an opinion is requested is pre- 
sented thus: 

“The question concerning which your opinion is desired 
is whether the word ‘export,’ occurring in the section 
from which quotation is made, has reference to the physi- 
cal removal of spirits from the country so as to make it 
unlawful under all circumstances to remove spirits for bev- 
erage purposes after the date when the eighteenth amend- 
ment to the Constitution of the United States goes into 
effect, or whether it has reference to the execution of docu- 
ments symbolical or representative of physical removal so 
as to permit physical removal of spirits for beverage pur- 
poses after the date when the constitutional amendment 
becomes effective in those cases in which the preliminary 
documents required by the laws and regulations have been 
executed prior to such date.” 

I understand the documents referred to to be the filing 
by a distiller or owner of spirits held in bond of a declara- 
tion of his purpose to export the same, in good faith, and 
the giving of a bond to do so within a given period. In 
other words, the question is whether a distiller who, before 
the eighteenth amendment goes into effect, filed such a dec- 
laration of purpose and gives such a bond may after the 
effective date of the amendment lawfully export the spirits 
thus removed from bond for export. The documents re- 
_ ferred to are those by virtue of which, under section 3330 
of the Revised Statutes, a distiller is permitted to withdraw 
from bonded warehouses spirits for export without the 
payment of the tax which would otherwise be due upon 
withdrawal. It was held by the then Attorney General in 
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18 Op. 92, that this could be accomplished by the filing of 
the required documents without the immediate physical 
removal of the spirits from the bonded warehouse. So 
long as the exporting of liquors is lawful, I have no doubt 
of the correctness of this opinion. But when the eighteenth 
amendment becomes effective it will be unlawful to trans- 
port liquor for beverage purposes in this country whether 
intended for export or not, and it will be equally unlawful 
to export the same. The language quoted from the Na- 
tional Prohibition Act follows the language of the eight- 
eenth amendment in this respect. When, therefore, it be- 
comes unlawful to transport spirits or to export them when 
intended for beverage purposes, the necessary result will 
be that it will be no longer lawful to withdraw them from 
bond for export or for any purpose that requires trans- 
portation when intended for beverage purposes. 

The claim that spirits withdrawn now by the filing of 
the documents mentioned may lawfully be treated as al- 
ready exported and therefore may hereafter be shipped 
from this country is not, in my opinion, tenable. The effect 
of such a transaction is not even to begin the act of ex- 
portation. It is simply a declaration of a purpose to here- 
after export and an agreement secured by a bond that the 
spirits will be hereafter exported. If it be assumed that 
the export of goods which has been begun before the 
National Prohibition Act becomes effective may lawfully 
be completed after its effective date, the transaction men- 
tioned could not be regarded as a beginning of the act of 
exportation. In the case of Coe v. Errol, 116 U. S. 517, 
the court clearly indicated that the question as to when 
exportation begins within the meaning of the constitutional 
provision against taxing exports and when interstate com- 
merce begins is to be determined by the same tests. And 
speaking of the time when personal property should be 
exempt from taxation by a State because in interstate com- 
merce, the court quoted from The Daniel Ball, 10 Wall. 557, 
565, as follows: | 

“Whenever a commodity has begun to move as an arti- 

cle of trade from one State to another, commerce in that 
commodity between the States has commenced.” 
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After making this quotation, the court said (p. 528): 

“But this movement does not begin until the articles 
have been shipped or started for transportation from the 
one State to the other. The carrying of them in carts or 
other vehicles, or even floating them, to the depot where the 
journey is to commerce is no part of that journey. That is 
all preliminary work, performed for the purpose of putting 
the property in a state of preparation and readiness for 
transportation. Until actually launched on its way to 
another State, or committed to a common carrier for trans- 
portation to such State, its destination is not fixed and cer- 
tain. It may be sold or otherwise disposed of within the 
State, and never put in course of transportation out of the 
State. Carrying it from the farm, or the forest, to the 
depot, is only an interior movement of the property, en- 
tirely within the State, for the purpose, it is true, but only 
for the purpose, of putting it into a course of exportation ; 
it is no part of the exportation itself. Until shipped or 
started on its final journey out of the State its exportation 
is a matter oes see in fieri, and not at all @ a fixed and 
certain thing.” 

I am therefore of the opinion that the filing of the docu- 
ments referred to can not be treated as even the beginning 
of exportation. Moreover, since transportation within this 
country as well as exportation from it is prohibited, the 
necessary conclusion is that after the effective date of the 
National Prohibition Act the transportation of liquor for 
beverage purposes even when intended for export will be 
unlawful. The carrying of liquor from an interior point 
to a seaport, even though it be consigned to a foreign coun- 
try, will be prohibited. If, in order to complete the ship- 
ping of spirits from this country to a foreign country, it 
is necessary that any part of the transportation shall oc- 
cur after the date mentioned such exportation will be 
prohibited. In other words, the Act, when it goes into 
effect, will prohibit the beginning of exportation and arrest 
that which has been begun but has not been completed. In 
short, I can not avoid the conclusion that after that date 
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no spirits can lawfully leave-any port of the United States 
for beverage purposes. 
Respectfully, 


ALEX. C. KING, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





LIQUORS LISTED AS SEA STORES ON VESSELS. 


Liquors which are prohibited importation, but which are properly 
listed aS sea stores on American vessels arriving in ports of the 
United States, may be required to be placed under seal by the 
boarding officer and kept sealed during the entire time of the 
vessel’s stay in port, no part thereof to be removed from under 
seal for use by the crew at meals or for any other purpose. 

So long as such liquors are properly listed as sea stores on foreign 
vessels arriving in ports of the United States, and are not exces- 
sive in quantity, the daily distribution thereof to the crews on 
board vessels can not properly be interfered with by this Govern- 
ment; but the bringing of such liquors on shore, even by the 
members of the crews to whom they are issued, will be unlawful 
and subject the offender to prosecution. 

Excessive, or surplus, liquor stores on foreign vessels arriving in 
ports of the United States are subject to seizure and forfeiture. 

DEPARTMENT OF JUSTICE, 


January 28, 1920. 


Sir: I have the honor to acknowledge receipt of your 
letter of January 20 inclosing a letter from the Secretary of 
State with a communication from the Italian Embassy 
regarding instructions given to collectors of customs in 
Treasury Decision No. 38218 of December 11, 1919, requir- 
ing that all liquors which are prohibited importation, but 
which are properly listed as sea stores on vessels arriving 
in ports of the United States, should be placed under seal 
by the boarding officer and kept sealed during the entire 
time of the vessel’s stay in port, no part thereof to be re- 
moved from under seal for use by the crew at meals or for 
any other purpose. You ask my opinion upon the follow- 
ing questions: 

“1, Are the instructions mentioned and the practice of 
the customs officers in accordance therewith authorized 
under the law ? 
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“2. If permissible in part but not in their entirety, to 
what extent should they be modified to meet legal require- 
ments and to restrain as far as possible the prevalent prac- 
tice of smuggling liquor stores from vessels in ports of the 
United States? 

“3. Should there be any difference in practice as between 
American and foreign vessels in such matters? ” 

With respect to American vessels it is sufficient to say 
that the prohibition law applies as well on board such ves- 
sels while in American ports as at any other point within 
the United States. As to such vessels I do not think the 
validity of the regulation mentioned can be successfully 
questioned. 

The status of foreign vessels in American ports, however, 
is somewhat different. I think the state of international 
law on the subject of private vessels is foreign ports is, 
generally speaking, this: 

“So far as regards acts done at sea before her arrival in 
port, and acts done on board in port, by members of the 
crew to one another, and so far as regards the general 
regulation of the rights and duties of those belonging on 
board, the vessel is exempt from local jurisdiction; but if 
the acts done on board affect the peace of the country in 
whose port she lies, or the persons or property of its sub- 
jects, to that extent that State has jurisdiction.” Moore’s 
International Law Digest, Vol. II, page 297. . 

The complaint made against the Treasury decision men- 
tioned is that by requiring liquors properly listed as sea 
stores to be kept under seal during the time such vessels are 
in American ports it prevents the distribution to the crews 
of the usual amount for daily consumption, which in the 
case of Italian vessels it is said is required by the contracts 
with the crews. 7 

I agree entirely that excessive, or surplus, liquor stores 
are subject to seizure and forfeiture, but I am not prepared 
to say that the daily distribution to the crews of the usual 
quantity for consumption on board the ship so affects the 
peace of this country that American officials are authorized 
to interfere. Of course, the bringing of such liquors on 
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shore, even by the members of the crew to whom they are 
issued, will be unlawful and subject the offender to prose- 
cution; but so long as the liquors on board are properly 
listed as sea stores, and are not excessive in quantity, I do 
not think their daily distribution on board the ship can 
properly be interfered with by this Government. 

I am, therefore, of opinion that the regulations should 
be modified to the extent above indicated. 

Respectfully, 
A. MITCHELL PALMER. 
To the SECRETARY OF THE TREASURY. 





LETTERS OF DECEASED SOLDIER AS EVIDENCE.OF BENE- 
FICIARIES UNDER WAR RISK INSURANCE ACT. 


Letters of a deceased soldier naming the beneficiaries designated 
in his application for war risk insurance, if such letters are 
clearly shown to be genuine, can properly be made the basis of 
an award and an award should be made by the Bureau of War 
Risk Insurance to the beneficiaries whose names are thus ascer- 
tained, where the Government has lost his original application 
for insurance and no record can be found showing what designa- 
tions were made. 

DEPARTMENT OF JUSTICE, 
January 26, 1920. 

Sir: I am in receipt of your letter of December 22, 1919, 
requesting an opinion as to the admissibility in evidence 
of the letters of a deceased soldier to establish the identity 
of the beneficiary under the soldier’s insurance in cases 
where the insurance application has been lost. 

The specific cases to which you refer are those where, 
from the records of the War Department, it appears pre- 
miums were deducted from the soldier’s pay, and thus it 
appears with certainty that an application was made, but 
where such application can not be found in the Bureau of 
War Risk Insurance. This sufficiently establishes the fact 
that insurance was in force, but your difficulty is in deter- 
mining to whom within the permitted class it is payable. 
You mention three typical cases in which it seems that the 
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only possible evidence obtainable to indicate what bene- 
ficiary was designated are letters written by the soldier to 
the beneficiaries stating that he has made his insurance 
payable to them. The question is whether the Bureau of 
War Risk Insurance can properly accept these letters as a 
basis for an award to the beneficiaries to whom they are 
addressed. If this can not be done in such cases, the insur- 
ance must be paid to such person or persons within the per- 
mitted class of beneficiaries as would under the laws of the 
State of the residence of the insured be entitled to his per- 
sonal property in case of intestacy. In view of the case 
of Throckmorton v. Holt, 180 U. S. 552, it can not be said 
that the question as to whether these letters would be 
strictly admissible in a case in court is entirely free from 
doubt. For many reasons, however, I do not think that - 
that case conclusively establishes the proposition that they 
are not admissible. 

The circumstances giving rise to the question are extra- 
ordinary. The Government, in recognition of the services 
to be rendered and the possible sacrifice to be made, has 
provided insurance for its soldiers, and has evinced the 
clear intention that the soldier shall have the right to desig- 
nate, within a named class, such beneficiary as he desires to 
receive his insurance in case of his death. The soldier is 
given the widest discretion in this respect. He is not con- 
fined to the beneficiary originally designated. He may 
change such beneficiary at any time during his life or by 
directions given in his will. Presumably, in the cases 
referred to, the soldiers, in their applications, designated 
beneficiaries. These applications, however, have been lost 
by the Government or its agents, and there is now no record 
showing what designations were made. This is through 
no fault of the soldier, who made his application in the 
regular way. It is, I think, the duty of the bureau to ascer- 
tain, if possible, what beneficiaries would be shown to have 
been named if the applications could be found. Under 
these circumstances, I am satisfied that, nothwithstanding 
the ruling in the 7hrockmorton case, letters written by the 
soldier at the time of taking out the insurance, or shortly 
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afterwards, informing the beneficiaries of what he had 
done would be held by the courts to be competent evidence. 
Of course, the bureau should be fully satisfied of the genu- 
ineness of the letters, and should receive any evidence tend- 
ing to impeach the truth of the statements made in the 
letters. But in cases like those mentioned by you, where 
no reason appears for making a false statement, if the let- 
ters are clearly shown to be genuine, I think they can 
properly be made the basis of an award and that an award 
should be made to the beneficiary or beneficaries whose 
names are thus ascertained. This ruling, I think, is clearly 
sustained by the great weight of authority outside of the 
Throckmorton case. Without going now into details, I do 
not regard the 7Arockmorton case as necessarily control- 
ling and believe that the opinion expressed is well sus- 
tained by authority. In cases like this, where the Govern- 
ment itself has lost the original application, and the bureau 
is satisfied from genuine letters produced that a certain 
person was, in fact, named in the application, I do not 
think there should be any hesitation in making the award 
accordingly. 


Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 


RELATION OF NATIONAL RESEARCH COUNCIL TO NA- 
TIONAL ACADEMY OF SCIENCES. 


The National Research Council constitutes an agency of the Na- 
tional Academy of Sciences for the purposes and with the powers 
expressed in the paper entitled ‘‘ Organization of the National 
Research Council,” adopted February 11, 1919. 

Except in dealing with funds which may have been specifically 
given to the National Research Council and which may be con- 
sidered as a special trust or trusts to be administered as directed 
in the administration thereof, or by the doner, all contracts or 
expenditures for the National Research Council should be author- 
ized and incurred as expenses of the National Academy of 
Sciences, and should not be incurred by the National Research 
Council as such, and such incurring should be with the authority 
and in the name of the National Avademy of Sciences, 
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While additional documentary evidence may not be necessary to 
complete the relation of the National Research Council to the 
National Academy of Sciences, it is certainly very desirable that 
there should be a further defining of the financial relations be- 
tween these bodies, so as to prevent any misapprehension or con- 
flict from arising. 

DEPARTMENT OF JUSTICE, 


January 27, 1920. 


Sir: You have referred to me for opinion a letter to 
you from Hon. Charles D. Wolcott, president of the Na- 
tional Academy of Sciences, dated October 18, 1919, in 
which he asks the following questions: 

“1. Is the National Research Council the authorized 
agent of the National Academy of Sciences? 

**2. Who is responsible for the contracts of the National 
Research Council ? 

“3. Is additional documentary evidence necessary to 
complete the relation of the National Research Council to 
the National Academy of Sciences? ” 

The National Academy of Sciences was incorporated by 
Act of Congress approved March 3, 1863 (12 Stat. 806). 
Its charter constituted it a corporation and conferred upon 
it the power “to make its own organization, including its 
constitution, by-laws, and rules and regulations; to fill all 
vacancies created by death, resignation, or otherwise; to 
provide for the election of foreign and domestic mem- 
bers, the division into classes, and all other matters needful 
or usual to such institution, and to report the same to Con- 
gress.” No limitation was placed upon the general powers 
granted. It was an organization related to the Govern- 
ment in that by the charter it was provided “the Academy 
‘shall, whenever called upon by any department of the 
Government, investigate, examine, experiment, and report 
upon any subject of science or art, the actual expense of 
such investigations, examinations, experiments, and re- 
ports to be paid from appropriations which may be made 
for the purpose, but the Academy shall receive no compen- 
sation whatever for any services to the Government of the 
United States.” | 
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The number of members of such corporation was by its 
original charter limited to 50 ordinary members, but by an 
Act of Congress approved July 14, 1870, the limitation was 
removed (16 Stat. 277). 

By an Act of Congress dated June 20, 1884 (23 Stat. 
50), amended and enlarged by a later Act approved May 
27, 1914 (88 Stat. 383), said National Academy was 
authorized and empowered to receive by devise or in any 
other manner property, real or personal, to hold the same 
absolutely or in trust, to invest, reinvest, and manage the 
same according to the provisions of its constitution, and 
to apply said property and its income to the objects of its 
creation and according to the instructions of any donors, 
Congress reserving the right at any time to limit the 
amount of real estate which might be held by said Acad- 
emy, and the length of time for which it might be held. 

For the purposes of this memorandum it is only neces- 
sary to state that a constitution and rules were adopted 
which have been from time to time amended, and which 
regulate the transactions of the. association. No limita- 
tions upon its methods of carrying into effect the purposes 
of its incorporation appear therein.. The corporation 
appears to be possessed of quite an amount of property 
embraced in different funds, some devoted to special pur- 
poses; others to the general uses of the Academy. The 
management of financial affairs 1s vested in the treasurer 
under the direction of the finance committee. The govern- 
ing body of the Academy is designated as “ Council,” com- 
posed of six members elected by the Academy, together 
with the officers, to wit, the president, vice president, the 
foreign secretary, the home secretary, and the treasurer. 
The constitution prescribes that no contract shall be bind- 
ing upon the Academy which has not been first approved 
by the council. 

The constitution provided for an annual report to be 
made to Congress, thus complying with the provision of 
the charter, and it appears that such reports have been 
made, including the report showing the creation, continu- 
ance and operations of the National Research Council. 
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(The council of the Academy will be hereinafter referred 
to as “Academy council.”) 

The constitution also provides that the president of the 
Academy may call in the aid upon committees of expert 
persons not members. 

By resolution adopted April 16 and 19, 1916, respec- 
tively, the Academy council directed its president to in- 
form the President of the United States that the Academy 
desired to place itself at the disposal of the Government 
for any service within its scope in the event of a break of 
diplomatic relations with any country, and directed its 
president to appoint a committee to carry out the resolution 
should such service be required by the Government. It 
also authorized its president to appoint a committee to 
wait on the President of the United States, to call his atten- 
tion to said resolutions tendering the Academy’s services. 

On April 26, 1916, said president and committee had a 
conference with the President of the United States, at 
which said services were tendered and accepted by the 
President. 

On June 16, 1916, at a meeting of the Academy council, 
a report was made of the conference above held with the 
President in which, among other things, it was reported 
that the President suggested the formation of a committee 
tc undertake such work as the Academy might propose, and 
to take steps looking to the organization and coordination 
of the scientific workers of resources of the country for the 
purpose of avoiding unnecessary duplication of effort. 
The President reported to the council that he had appointed 
a committee, naming them, on the organization of scientific 
resources of the country for national service. The com- 
mittee so appointed reported a plan for the formation of a 
National Research Council, to consist of five members of 
the Academy, to be appointed by its president, of the presi- 
dent or other representative of the American Association 
for the Advancement of Science, of the American Philo- 
sophical Society, and of the American Academy of Arts 
and' Sciences, a representative from the American Society 
of Civil Engineers, American Society of Mechanical Engi- 
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neers, American Institute of Mining Engineers, American 
Institute of Electrical Engineers, together with a represent- 
ative from the Departments of War and Navy Research Lab- 
oratories, Government Bureaus of Public Health Service, 
and the Department of Agriculture; the general purpose of 
this council to be to encourage the investigation of natural 
phenomena; the application of scientific principles tothe de- 
velopment of American industries in the employment of 
scientific methods and strengthening the national defense 
and promoting the national welfare. To accomplish this 
purpose it was recommended that the Research Council 
adopt certain specific measures mentioned, to wit, the mak- 
ing of .certain inventories, the preparation of certain 
reports, together with such other measures as may be 
deemed advisable. This report appears to have been 
adopted by the Academy council and an organization 
known as the “ National Research Council” (hereinafter 
styled ‘“ Research Council”), composed as above stated, 
created. This body appears to have functioned during the 
war and to have received large amounts of money from 
Government appropriations and private sources for its 
support and maintenance. 

The existence of the Research Council and its work was 
recognized by the President by an Executive order dated 
May 11,1918. Its institution by the National Academy of 
Sciences under its congressional charter was therein recog- 
nized, which was requested to perpetuate the National Re- 
search Council for the doing of certain duties specified in 
the said Executive order. It was also therein recognized 
that the effective prosecution of the Research Council’s 
work required the cordial cooperation of the scientific and 
technical branches of the Government, civil and military, 
and that to this end the President of the United States 
would designate representatives of the Government, upon 
the nomination of the President of the National Academy 
of Sciences, to serve as members of the council as hereto- 
fore, and that the heads of. the departments immediately 
concerned were directed to cooperate in every way that 
may be required. 
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For the executive management of its affairs the Research 
Council has constituted an executive board and certain 
officers. The treasurer of the National Academy of Sci- 
ences is ex officio treasurer of the National Research ~ 
Council. 

Under article 5, regulating the nominations and appoint- 
ments, all appointments to the Research Council are either 
made by the president of the National Academy of Sciences 
or by the President of the United States upon the nomina- 
tion of the president of the National Academy of ne 
these being of Government officials. 

All the proceedings of the National Research Gaunt 
are reported to the National Academy of Sciences, and the 
report of its proceedings appears as a part of the annual 
report of said National Academy made to Congress. The 
existence of said National Research Council, its functions, 
and its organization, have been quite fully reported to Con- 
gress, and its functions as an exercise of a part of the ac- 
tivities and powers of the National Academy have been 
recognized, at least by implication. 

On February 11, 1919, a permanent constitution of the 
National Research Council was adopted, known as “ Or- 
ganization of the National Research Council.” The execu- 
tive board of the Research Council recommended to the 
Academy council the adoption of this constitution, which 
was approved by the Academy council, and subsequently 
by the Academy in corporate meeting. This constitution 
states: “The National Academy of Sciences, under the 
authority conferred upon it by its charter enacted by Con- 
gress,” etc., “adopts the following permanent organization 
for the National Research Council, to replace the tempo- 
rary organization under which it has operated heretofore.” 

After setting forth its purposes, it further states: “ The 
membership of the National Research Council shall be 
chosen with the view of rendering the council an effective 
federation of the principal research agencies in the United 
States concerned with the fields of science and technology 
named in” the article defining the purposes of the Research 
Council. 
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The National Research Council therefore occupies two 
relations to the National Academy: First, that of a special 
permanent agency for the carrying on of the scientific 
activities expressed in article 1 of the above-mentioned plan 
of permanent organization; second, a federation under the 
National Academy of Sciences proper of the other scien 
tific organizations of the country, engaged in practical 
scientific work, by incorporating the representatives from 
these bodies, as well as from the Government, into a stand- 
ing committee appointed by the president of the National 
Academy of Sciences under its charter and general super- 
Vision. | 

It is evident from the above that the objects to be accom- 
plished are such as are within the powers of the National 
Academy of Sciences. It is also plain that no other cor- 
poration is given any control over the National Academy 
or over the Research Council thus organized by it under its 
charter. 

The National Council has no control over the National 
Academy or its activities. It can engage in all activities 
which the Research Council can exercise. While members 
of the council, other than the members of the National 
Academy, are selected from the representatives of the 
other scientific bodies, they are appointed by the president 
of the National Academy under the provisions of the plan 
of organization for the Research Council adopted by the 
National Academy. While certain Government officials are 
made members, the president of the National Academy, by 
its authority so given, selects them, and the President of 
the United States confirms his appointees. Every member 
of the Research Council is in this way selected by the 
authority of the National Academy under the authority 
and direction it has given in the “ Plan of organization 2 
adopted by it. 
~ Unless the Academy was therefore restricted by its char- 
ter in constituting an agency for scientific research and 
work to its own members, the National Research Council 
is an agency of that corporation. 
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In the absence of a charter restriction any persons may 
be chosen as directors, or any other class of agents of a 
corporation. State v. McDaniel, 22 Ohio St. 354; Wight v. 
Springfield, etc., R. R. Co., 117 Mass. 226; In re Election 
of St. Lawrence Steamboat Co., 44 N. J. L. 529. 

In this case this agency was duly constituted by the 
Academy council and the permanent organization by affir- 
mative action of the Academy itself in corporate meeting 
“to replace the temporary organization under which it has 
operated heretofore.” 

As heretofore shown, the constitution permitted the call- 
ing in the aid of nonmembers of expert attainments upon 
committees. | , 

A corporation can only act through agencies; and this 
agency, by this corporate action (as well as in other ways), 
has been constituted and its original organization recog- 
nized. 

In view of the wide powers of the National Academy, its 
right to constitute committees of various sorts, and its rela- 
tion to the Government in the prosecution of scientific re- 
search and work in which the Government has an interest, 
the creation and constitution of the National Research 
~ Council is a legitimate and proper exercise of the charter 
powers of the National Academy, and renders the same one 
of the agencies of the National Academy for the carrying 
out of the charter purposes with such powers as have been 
conferred by the National Academy of Sciences, as herein 
set forth, in the several resolutions and acts of the Academy 
council in relation to its several organizations, and espe- 
clally in the adoption of a constitution for the permanent 
organization of the National Research Council by the 
Academy in corporate meeting. 

The National Research Council has recognized its rela- 
tion as an agency subject to the Academy council. As an 
instance said Research Council sought the approval of the 
National Academy of its participation in the International 
Research Council, which would have been quite unneces- 
sary if the bodies had been independent. The adoption by 
the annual meetings of the National Academy of reports 
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made would also carry a ratification by the corporation of 
the action of the Academy council in its dealings with the 
National Research Council as one of the scientific organiza- 
tions and agencies of the National Academy of Sciences. 

I thereforé am of the opinion that the National Research 
Council constitutes an agency of the National Academy of 
Sciences for the purposes and with the powers expressed in 
the paper entitled “ Organization of the National Research 
Council,” adopted February. 11, 1919. 

Replying to the question, “ Who is responsible for the 
contracts of the National Research Council,” I do not find 
where the National Research Council, as an agency of the 
National Academy of Sciences, has been given any general 
authority.to enter into contracts. The constitution of said 
Academy provides that no contract shall be binding upon 
the Academy which has not been first approved by the 
council, and, therefore, viewing the Research Council as an 
agency of the Academy, possessing only the powers dele- 
gated to it, authority would be needed in order for it to 
make a contract binding upon the Academy; and where the 
executive board of such Research Council proposes to enter 
into any such obligation it should obtain such authority. 
Where, however, the Academy council should authorize the 
Research Council to do certain things requiring the incur- 
ring of an expense, this would be a conference of authority 
for the incurring of such expense, just as if such direction 
had been given to any other agent chosen to do a particular 
thing. ; 

I think, however, that except, perhaps, in dealing with 
funds which may have been specifically given.to the Na- 
tional Research Council, and have been directed to be han- 
dled otherwise, and which therefore may be considered as 
a special trust or trusts to be administered as directed in 
the appropriation thereof, or by the donor, all contracts or 
expenditures for the National Research Council should be 
authorized and incurred as expenses of the National Acad- 
emy, and should not be incurred by the Research Council 
as such, and that such incurring should be with the author- 
ity and in the name of the Academy; the Research Council 
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occupying the position of a permanent standing committee 
raised by the Academy to conduct the work committed to 
it as work of the National Academy, being accomplished 
through this agency. 

Replying to the query, “Is additional documentary evi- 
dence necessary to complete the relation of the National Re- 
search Council to the National Academy of Sciences,” I 
suggest that, while it may not be necessary, it is certainly 
very desirable that there should be a further defining of 
the financial relations between these bodies, so as to prevent 
any misapprehension or conflict from arising. 

Respectfully, 
C. B. AMES, | 
Acting Attorney General. 


To the PrrEsmpENT. 


FLOOR TAX ON VERMUTH. 


Vermuth, the basis of which consists of white wine fortified hy 
spirits, is subject only to the floor tax on wines imposed by sec- 
tion 310 of the War Revenue Act of October 3, 1917 (40. Stat. 
311 

A ches resembling vermuth but made exclusively from distilled 
spirits, or with distilled spirits as the base, should be. classed 
with distilled spirits and taxed under section 303 of.the War 
Revenue Act (40 Stat. 309). 

DEPARTMENT OF JUSTICE, | 
January 29, 1920. 
Sir: I have the honor to acknowledge receipt of your 
letter of January 9, inclosing a copy of an opinion rendered 
by the Solicitor of Internal Revenue and also a memoran- 
dum suggesting different views, and requesting my opinion 
as to whether the ruling laid down in Treasury Decisions 

2579 and 2801 holding floor tax due on spirits contained in 

vermuth is correct, or whether the opinion of the Solicitor 

of Internal Revenue holding it erroneous more correctly 
interprets the law applicable to the case. Treasury De- 
cision 2579 relating to taxation of. vermuth under sections 
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309 and 310 of the Revenue Act of 1917 (40 Stat. 311), 
is as follows: 

“All vermuths, cordials, and other compounds: made. ex- 
clusively with distilled spirits are subject to the so-called 
floor tax of $2.10 additional on each proof gallon or frac- 
tion of a gallon of the full alcoholic content thereof. 
Where, however, such compounds are manufactured with 
mixtures of wines and spirits, the additional tax of $2.10 
per proof gallon will be due only on the distilled spirits 
contained therein, and not on the spirits contained in the 
fermented wines used.” 

Treasury Decision 2801 contains the same ruling under 
the Revenue Act of 1918 (40 Stat. 1057, 1107, 1108). 

The taxes in question are the so-called floor taxes 1m- 
posed by the Act of October 3, 1917. Section 303 provides 
for a tax on distilled spirits produced inor imported intothe 
United States upon which the taxes previously imposed by 
law had been paid and which were on the date of the pas- 
sage of the Act held for sale. Section 307 provides for a 
similar additional tax on beer on which the tax formerly 
required by law had been paid. Section 309 provides “ that 
upon al] still wines, including vermuth, and upon all cham- 
pagne and other sparkling wines, liqueurs, cordials, artifi- 
cial or imitation wines, or compounds sold as wine, pro- 
duced in or imported into the United States” and there- 
after removed for sale a certain tax shall be paid. Section 
310 provides for a tax on all the articles specified in sec- 
tion 309 upon which the tax then imposed by law had been 
paid and which are on the date of the passage of the Act 
held for sale. There are thus three of the so-called floor 
taxes: One on distilled spirits, another on beer, and another 
on wines, including vermuth, etc. 

Vermuth is understood to be a beverage with white wine 
fortified by spirits as its base. Where the article called 
vermuth comes within this definition I do not understand 
that there is any difference of opinion that it is subject 
only to the floor tax imposed by section 310, and is not sub- 
ject to the floor tax upon distilled spirits. But, ap- 
parently, there is a beverage sometimes sold under the 
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name of vermuth which is made exclusively with distilled 
spirits or in which distilled spirits rather than wine is the 
base. Accordingly, T reasury Decision 2579 deals with this 
beverage and holds that it is subject to the floor tax on 
distilled spirits rather than on wines, etc. I agree entirely 
with the view of the solicitor that “articles are dutiable 
rather under that specific language which can be applied to 
nothing else than under terms which merely may embrace 
them.” It follows that that which is really vermuth is 
taxable with wines under section 310 rather than with dis- 
tilled spirits under section 303. But if I am right in the 
- assumption that vermuth means a beverage in which wine 
is the base, then a beverage in which wine is not used at all 
or in which distilled spirits is the base is not vermuth and 
is not taxable under section 310. 

The meaning of the word “ vermuth,” as above indicated, 
is the meaning given it by all the dictionaries and encyclo- 
pedias which I have consulted. I think a mixture resem- 
bling vermuth but made exclusively from distilled spirits 
or with distilled spirits as the base is, at most, only an 1m1- 
tation of vermuth and 1s, in fact, to be classed with dis- 
tilled spirits and taxed under section 303 (40 Stat. 309). 
This I understand to be the effect of Treasury Decision 
2579, and I am therefore of opinion that that decision cor- 
rectly interprets the law. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF THE TREASURY. 


TRANSFER OF TEMPORARY BUILDING IN SMITHSONIAN 
GROUNDS TO THE SMITHSONIAN INSTITUTION. 


By a provision of the Deficiency Appropriation Act of November 4, 
1919 (41 Stat. 328), the Secretary of War is authorized to transfer 
to the Regents of the Smithsonian Institution the custody and con- 
trol of a temporary metal structure, which was erected in the Smith- 
sonian Grounds by the War Department under the authority of 
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Public Resolution No. 5, approved June 9, 1917 (40 Stat. 102), 
instead of having the structure removed, as contemplated by said 
resolution. : 

DEPARTMENT OF JUSTICE, 


February 3, 1920. 


Str: Through your secretary you have transmitted to 
‘me a letter dated December 20; 1919, from the Secretary 
of the Board of Regents of the Smithsonian Institution, 
requesting my opinion as to whether certain provisions of 
Public Resolution No. 5, Sixty-fifth Congress, approved 
June 9, 1917, are nullified by provisions contained in Pub- 
lic Act No. 78, Sixty-sixth Congress, approved November 
4, 1919. 

The provisions of the two acts, concerning which my 
Opinion is requested, are as follows: 


‘‘[Public Resolution No. 5,.65th Congress. H. J. Res. 94.) 


“Joint Resolution Authorizing the Board of Regents of the Smith- 
sonian Institution to permit the Secretary of War to erect tempo- 
rary buildings in the Smithsonian Grounds. 

“ Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That authority be, and is hereby, given to the Board of 
Regents of the Smithsonian Institution to grant permis- 
sion, under such conditions and restrictions as they may 
deem necessary, to the Secretary of War to erect for the 
use of the War Department a temporary structure or struc- 
tures in the Smithsonian Grounds in the city of Washing- 
ton: Provided, That the Secretary of War shall have such 
building or buildings removed from the said grounds and 
the site or sites thereof placed in as good condition as at 
present within three years from the date of the approval 
of this resolution. 

“( Approved, June 9, 1917.)” (40 Stat. 102.) 


“[Public, No. 73, 66th Congress. H. R. 9205.] 


r An Act Making appropriations to supply deficiencies in appro- 
priations for the fiscal year ending June 30, 1920, and prior fiscal 
years, and for other purposes. 

“ Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
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bled, That the following sums are appropriated, out of any 
money in the Treasury not otherwise appropriated, to sup- 
ply deficiencies in appropriations for the fiscal year ending 
June 30, 1920, and prior fiscal years, and for other pur- 
poses, namely: 

“To enable the Regents of the Smithsonian to heat, and 
to fit up for an exhibition of the aircraft and accessories 
produced by this Government since the declaration of war, 
the temporary metal structure erected in the Smithsonian 
Grounds by the War Department under the authority of 
public resolution numbered 5, approved June 9, 1917, 
$14,000: Provided, That the Secretary of War is hereby 
authorized to transfer the custody and control of the said 
building to the Regents of the Smithsonian Institution.” 
(41 Stat. 328.) 

The proviso to the act of November 4, 1919, in terms 
makes a different requirement as to the buildings erected 
under the authority of the legislation of June 9, 1917, and, 
being on the same subject, is controlling. 

No facts are stated in the request for my opinion, but 
from the laws themselves I assume that the Secretary of 
War, under the authority of the resolution of June 9, 1917, 
erected a temporary metal structure in the Smithsonian 
Grounds; that later it appeared desirable, instead of hav- 
ing this structure removed as contemplated by the original 
provision, to have it used by the Smithsonian Institution. 
Congress has done all that is necessary to bring this about 
by making an appropriation for this purpose and by 
authorizing the Secretary of War to transfer the custody 
and control of the building to the Regents of the Smith- 
sonian Institution. | 

Very truly, yours, 


A. MITCHELL PALMER. 


To the PRESIDENT. 
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CONTRACT BETWEEN THE CALCO CHEMICAL CO. AND THE 
UNITED STATES FOR THE MANUFACTURE OF TNA. 


Upon the acceptance by the Calco Chemical Co. of a certain pro- 
curement order for the erection of a plant and the manufacture 
of tetranitroaniline issued by the Ordnance Department on No- 
vember 17, 1917, a valid contract was formed between that 
company and the United States. 


The formal contract covering the provisions of said procurement 
order, which was executed in January, 1919, is a valid con- 
tractual obligation of the United States, dating from November 
17, 1917, its purported date; valid in that it must be treated as. 
a ratification of the terms of the contract formed by the accept- 
ance of the procurement order and the performance by the parties 
under it; and as to all other conditions therein contained properly 
incident to such first contract and its performance. 


The only title of the United States to the buildings erected under 
the contract or the land of the contractor is a possessory title, 
the right to possession until the termination of the war. When 
the war terminates, by the express provisions of the contract, 
the buildings go to the contractor free from any titular interest 
of the United States. 


So long as the contract in question remains in force both parties 
are governed by its terms as to the use and possession of the real 
estate and buildings thereon, and no right to condemn could be 
exercised by the Government until the contract is terminated ; but 
when the contract is completed or terminated, upon the determina- 
tion and declaration of the Secretary of War that the land is 
needed for the construction and operation of a plant for the 
production of explosives or other munitions of war, the same 
may be appropriated under the Act of April 11, 1918 (40 Stat. 518). 

The Secretary of War is vested with full authority to consider all 
the circumstances connected with the erection of this plant, the 
right of the company under the contract, the losses which it has 
incurred, or will incur, the benefits which it has received, or will 
receive, and determine a compensation which shall be fair and 
just and thus finally dispose of the entire matter, 


DEPARTMENT OF JUSTICE, 
February 12, 1920. 
Srr: You have requested my opinion upon certain ques- 
tions which have arisen under a procurement order (War- 
Ord-G 753-339 E.), dated November 17, 1917, directed to 
the Calco Chemical Co., and under a supplemental contract 
with the same company, bearing date November 17, 1917, 
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but stated by you not to have been actually executed until 
January, 1919. 

The questions upon which my opinion is requested may 
be thus stated: 

“1. Did the service upon and the acceptance by the Calco 
Chemical Co. of the procurement order, dated November 
17, 1917, make a valid contract between that company and 
the United States ? 

“2. Is the contract executed in January 1919, but bear- 
ing date November 17, 1917, a valid contractual obligation 
of the United States? 

“3. Is the title to the buildings erected pursuant to said 
procurement order of November 17, 1917, in the United 
States ? 

“4, May the United States acquire by condemnation the 
land on which said buildings are erected ?” 

The facts, as I understand them from your letter and 
inclosures sent therewith, may be stated as follows: 

On November 17, 1917, the Ordnance Department issued 
the following procurement order to the Calco Chemical Co. : 

“ Communications should be addressed to ‘The Purchase Section, 
Gun Division, Office of the Chief of Ordnance, U. S. A., Washington, 
D. GC.’ 

“The contract covering this order will be prepared immediately 
upon receipt of the contractor’s acceptance endorsed on the copy 
forwarded herewith, and will include the pertinent provisions con- 
tained in ‘Instructions to bidders,’ dated—September 25, 1917. 

‘War Department Purchase Section Gun Division Office of the 
Chief of Ordnance, Washington, D. C. 

“Amended C. P. work order 422-822G. Form of contract C plus P. 

‘Important—In reply refer to War—Ord-—G753-339E File symbol 
GPE. 

“ PROCUREMENT Orper—War-—Ord—-G753-339E. 


“ Date: NovemBer 17, 1917. 


“ SUMMARY, 


“Firm: The Calco Chemical Company. Address: Bound 
Brook, N. J. 

Order for: Development of production of tetranitroaniline. 
Quantity: 7,500 lbs. per day. Price: 
“ GENTLEMEN: 1. Under the provisions of section 120 of 

the Act of Congress relating to National Defense, approved 
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June 3, 1916, an extract copy of which is enclosed, and other 
laws of the United States and the Executive orders of the 
President of the United States, or heads of its depart- 
ments, under which the requirements of advertisement for 
proposals are dispensed with, I am directed by the Chief of 
Ordnance to hereby give you an order for the designing 
and erection of a fully equipped plant for the manufacture 
of tetranitroaniline, and for the operation thereof upon 
completion. The plant will have a rated daily capacity of 
approximately 7,500 pounds and it is estimated that the 
cost of the plant will be approximately $1,000,000. 

_ ©92, In order to expedite the construction of the plant 
you will be given freedom in the exercise of your judg- 
ment as to the preparation of plans and the specifications 
of material and equipment to be used in the construction 
and also in the arrangement of the plant. All plans, draw- 
ings and specifications, all sub-contracts and all other writ- 
ings in any way relating to the construction of the plant 
will be subject to the inspection of the chief of this office. 

“3, The Government will reserve to itself the right to 
furnish lumber, nails, cement, brick and steel necessary in 
the construction of the plant and in the event that the Gov- 
ernment exercises this right, it will agree to make delivery 
of materials of suitable quality at such times and in such 
quantities as the bill of materials which you will furnish 
provides. 

“4, The plant will be located adjacent to your existing 
plant at Bound Brook, N. J., and will include sections for 
the manufacture of nitric and sulphuric acids and concen- 
tration of sulphuric acid and nitration of benzene and 
metanitroaniline, purification and drying of TNA, power 
development, storage of materials, etc. It is understood 
that you will furnish, rent free to the Government during 
the term of this contract, the land on which the plant will 
be constructed, and also will allow to be used, in conjunc- 
tion with your other work, sidings, locomotive, cranes, yard 
facilities, administration buildings, etc., and, in emergency, 
your fire protection, water and power systems, to which the 
new plant is to be connected, and as a part of consideration 
to be paid you under this contract, the buildings to be erected - 
under this contract, exclusive of equipment and apparatus, 
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will become your property at the termination of the present 
war. All raw material, tools, machinery and appurte- 
nances'to the plant appertaining or thereunto belonging, 
except said buildings, shall be and remain the property of 
the United States, but you shall have the option of pur- 
chasing any equipment or apparatus forming a part of this 
plant at a time and upon the terms which may be fixed 
by the Secretary of War. Any material not so purchased 
by you will be removed by the United States within 120 
days after the termination of the present war, as fixed by 
proclamation of the President of the United States. 

“5. If and when regulations for the making of advance 
payments are made by the Secretary of War, the Govern- 
ment will advance to you on account, a sum not to exceed 
thirty (30) per cent of the estimated cost of construction 
herein ordered and likewise, upon the beginning of opera- 
tion of the plant, the Government will advance a sum not 
to exceed thirty (30) per cent of the estimated cost of the 
manufacture of the TNA to be manufactured. 

“6. The Government will reimburse you as soon as prac- 
ticable after expenditures have been made for all cost actu- 
ally and necessarily incurred in the construction of the 
plant. In addition you will be paid a sum equal to 10% 
thereof as a fee. | 

“7. Upon the completion of the plant you will proceed 
to operate the same and to manufacture 1,000,000 pounds 
of tetranitroaniline to the full capacity of the plant. Op- 
eration shall commence not later than May, 1918. You 
will be paid the cost of manufacture as soon as practicable 
_after expenditures have been made, and for each pound 
delivered to and accepted by the United States you will be 
paid a profit of 124¢ per pound adjusted as hereinafter 
provided. The estimated cost is one dollar and twenty- 
three and 56/100 cents and 1s arrived at as follows: 


uaa 


Lbs. 
1.02 benzene @ 7%.0¢ per Ib________________--___________ 0. 0714 
2.50 sulphuric acid (monohydrate) @ 2¢ per Ib_________ . 2500 
7.50 nitrate of soda @ 4.3¢ per Ib______________________ . 3223 
0.60 sulphur @ 3.0¢ per Ib---.------_-----_------_---_- . 0160 
2.00 sodium sulphide @ 3.3¢ per Ib_____________________ . 0660 
0.06 soda-.ash @ 4.0¢ per Ib__-_--____________----_- . 0024 
0. 05 


lime:;@ 5.06 Der (0i.2o ono eas . 0026 
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0.035 newarkite @ 6.0¢ per Ib_--_-._____________ 0. 0028 





- Labor, supervisions and repairs_____-_-____________ . 5000 
Estimated base cost per Ib_-___-_-__________ 1. 2356 


“Upon the completion of the contract, the actual cost per 
unit on the above basis, after making due allowance for 
any difference in raw material costs, shall be determined. 
To the twelve and one-third (124) cents per pound above 
allowed there will be added one cent per pound for every 
ten cents or major fraction thereof per pound by which the 
actual cost is less than the estimated base cost, provided, 
however, that the contractor’s profit after such addition 
shall in no event be more than fifteen and one-third (154) 
cents per pound. If, however, the actual cost 1s found to 
exceed the estimated base cost there will be deducted from 
the 12 & 4 cents above allowed as profit one cent per pound 
for every ten cents per pound or major fraction thereof per 
pound by which the actual cost exceeds the estimated base 
cost, provided, however, that the contractor’s profit after 
such deduction shall in no event be less than nine and one- 
third (94) cents per pound. 

“8. Notwithstanding your reversionary interest in said 
buildings, the United States shall be entitled during the 
continuance of the war to have made in said plant, under 
mutually satisfactory terms and conditions, other materials 
the manufacture of which is not hazardous, or which will 
not prejudicially affect your normal business. In the event 
that the United States does not contract with you for the 
manufacture of additional quantities of TNA or other 
materials, the United States may rent to you, for your use, 
such part or parts of the plant as may not be required for 
the business of the United States, 6n terms to be fixed by 
the Secretary of War. 

“9, In the event of your failure to comply with the terms 
of the contract or if the Chief of Ordnance 1s of the opin- 
ion that the public. interest requires that the contract be 
completed by the United States, then the contract may ‘be 
terminated by notice in writing addressed to you at Bound 
Brook, N. J., and mailed, without prejudice to any claim 
the United States may have against you and the United 
States may proceed to manufacture the TNA herein 
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ordered in the plant to be constructed under this order, em- 
ploying such agents and employees, including you, your 
agents and employees, as the United States may deem neces- 
sary and desirable. 

“10, You shall demise and rent to the United States 
during the duration of this contract or subsequent con- 
tracts, the land upon which the plant herein contracted for 
shall be erected and which adjoins your present plant and 
is owned by you, in consideration of the profit and other 
payments to you to be paid as herein provided. 

“11. You have been selected for the manufacture of 
TNA because you are a large manufacturer of organic 
chemicals and have an efficient organization, and have al- 
ready made the TNA intermediates—dinitrobenzene and 
-metanitroaniline—on a commercial scale, and furthermore 
have agreed to give preference over your regular business, 
which represents an investment of over $2,000,000 to the 
design, construction and operation of this TNA plant, and 
to devote to the manufacture of this material the manufac- 
turing building already designed for your normal plant 
extension on which tenders already have been asked. 

“12. The United States is to have available to its use, 
as rapidly as the same is obtained, all information acquired 
by you, as to design or plant, equipment and apparatus, op- 
eration of process or processes, etc., in order that the 
United States may utilize such information for the design 
and operation of additional plants wherein the manufac- 
ture of TNA may be carried on in large quantities. 

“13, You agree to apply your organization to the solu-— 
tion of the various chemical problems connected with and 
arising from the manufacture of TNA on a commercial 
scale at cost plus 10%, but the said payment shall not be 
computed in fixing the cost of said plant for the purpose of 
the payment of the ten per cent profit hereinbefore men- 
tioned. 

“14, The contract shall provide that you shall produce 
and deliver to the United States, f. o. b., cars your works, 
one million (1,000,000) pounds of TNA of such quality as 
will meet the U. S. specifications, and shall produce this 
material as quickly as possible in the above plant, 

89836 ° —22—voL 32——-11 
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15. If you find that poisoning, fire, explosion, or other 
similar objectionable or dangerous conditions, do not at- 
tend the manufacture of TNA, you will accept a further 
continuing contract or contracts for the manufacture of 
TNA in this plant on terms and conditions to be deter- 
mined before the termination of the contract. 

“16. In the event that any part of the plant or any of 
the facilities furnished by the Government for the manu- 
facture of TNA are injured or destroyed by any cause 
other than your willful fault or negligence, the United . 
States shal] make necessary replacements or repairs or have 
required replacements or repairs made for its account so 
that you may be enabled to complete the contract or sub- 
sequent continuing contracts, but nothing in this order 
contained shall be construed as an obligation of the Gov- 
ernment to rebuild the plant in case it is totally destroyed. 

“17. The computation of cost shall include only such 
accidents or damage as are incident to the manufacture of 
the said explosive, but such items of cost shall not be in- 
cluded in the cost upon which your compensation is to be 
based. 

“18. The United States shall obtain from the patentee 
of the process for manufacturing TNA and shall furnish 
you a detailed description of the process of manufacture, 
together with all necessary flow sheets, sketches of appara- 
tus and equipment required, etc., and, furthermore, the 
United States shall furnish you all other information it — 
can obtain concerning the manufacture of TNA and all 
technical advice as may be obtained from the patentee, and 
furthermore the United States shall protect and hold you 
harmless against any action of the patentee for the use 
during the duration of this contract or subsequent contracts 
of said patented process for the manufacture of TNA or 
other organic compounds covered by said patent or patents. 

“19. The foregoing order should be charged to the Chief 
of Ordnance, United States Army. You are requested to 
forward to this office triplicate copies of invoices. 

“90. Any correspondence in connection with this pro- 
curement order should make reference to War—Ord—G753- 
889E; GPE. You are requested to notify this office of 
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your acceptance of the above order by wire as well as by 
the enclosed copy. 

“ Respectfully, 

“ (Signed) Jay E. Horrer, 
“ Colonel, Ord. Dept., U. S. A. 
“2 incls. 
“Instructions to bidders. 
** Abstract Sec. 120. 
‘* AT/MGR. 
“Terms and conditions of the within order are accepted. 
“THE Catco CHEMICAL Co. 
74 By : 
“(Signed ) R. C. Jerrcort, President. 
“Dec. 14, 1917. 
“This 1s a true copy: 
“C.D. Brapy, 
“ Captain, Quartermaster Corps. 

This order, as appears from the above copy, was ac- 
cepted on December 14, 1917, by the Calco Chemical Co. 
It is stated in your letter: 

“The plant was erected at the cost of the United States 
on land owned by the Calco Chemical and a trifling amount 
of the product was manufactured and delivered to the 
United States prior to the suspension of operations on the 
request of the United States in December, 1918. 

“In January, 1919, there was executed a document pur- 
porting to be a formal contract, bearing date November 17, 
1917, (same date as the procurement order), covering the 
provisions of the order as originally contemplated.” 

It is unnecessary to copy. the second contract, as you state 
it covers all the provisions of the order as originally con- 
templated. Examination shows that while being much 
more complete and containing many details not in the 
original, it makes no change in the important features of 
the procurement order. 

The procurement order of November 17, 1917, copied in 
full above, upon being signed unconditionally by the Calco 
Chemical Co., became a written contract, signed at the end 
by the parties, and complies with the requirements of sec- 
tion 3744, Revised Statutes, which provides: 

“Tt shall be the duty of the Secretary of War, of the 
Secretary of the Navy, and of the Secretary of the Inte- 
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. rior, to cause and require every contract made by them sev- 
erally on behalf of the Government, or by their officers 
under them appointed to make such contracts, to be reduced 
to writing, and signed by the contracting parties with their 
names at the end thereof; a copy of which shall be filed by 
the officer making and signing the contract in the Returns 
Office of the Department of the Interior, as soon after the 
contract is made as possible, and within thirty days, to- 
gether with all bids, offers, and proposals to him made by 
persons to obtain the same, and with a copy of any adver- 
tisement he may have published inviting bids, offers, or 
proposals for the same. Al] the copies and papers in rela- 
tion to each contract shall be attached together by a ribbon 
and seal, and marked by numbers in regular order, accord- 
ing to the number of papers composing the whole return.” 

It is not a mere informal memoranda of a contemplated 
agreement, but is a contract with all terms specified. It is, 
in fact, a proposal which upon acceptance becomes a con- 
tract. That the proposal is in form and fact compulsory 
rather than optional really intensifies its contractual poten- 
tiality. Upon acceptance the contract is complete. Gar- 
fielde v. United States (93 U. S. 242); United States v. 
Purcell Envelope Company (249 U.S. 318). | 

In addition, according to the statement, the contract was 
acted upon, performed according to its terms, by both par- 
ties until December, 1918, when performance was discon- 
tinued at the request of the United States. Even if the 
procurement order and its acceptance constituted only an 
informal or invalid contract, it would have become bind- 
ing on the parties by performance. St. Louis Hay & Grain 
Co. v. United States (191 U.S. 159). 

The notation above the beginning of the procurement 
order (which is not even a part of the same) that a con- 
tract covering the order would be prepared immediately 
upon. receipt of the contractor’s acceptance, in terms places 
the obligation to prepare such contract, if necessary, on the 
United States, and even if a more formal contract than the 
one entered into was necessary, it was the duty of the 
United States to prepare it and have it signed; not having 
done so, it could not, after performance by the contractor, 
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rely on its own failure of duty to relieve it from its obliga- 
tion when the other party was without fault. 

The second contract was apparently prepared in accord- 
ance with this notation on the procurement order, as it 
bears formal date of November 17, 1917. It is also a 
valid obligation, at least in so far as it embraces the pro- 
visions of the procurement order of November 17, 1917, 
especially those provisions which had been acted upon; it 
amounts to no more than a ratification, so far as ratifica- 
tion may be necessary, of the procurement order; and its 
operative effect, by means of such ratification, is from the 
date of the procurement order, not from January, 1919. 

If the procurement order was authorized, then this for- 
mal contract which on its face purports to be the contract 
covering the order, is authorized; if necessary, it should 
have been prepared when the procurement order was ac- 
cepted, and, proper representatives of the United States 
having prepared and signed it as of that date, the United 
States, in the absence of some showing of fraud or misrep- 
resentation, could not now deny that it was then executed. 

By paragraph 4 of the procurement order, which is to be 
regarded as a condition of the contract, proposed by the 
Government and accepted by the contractor, it is pro- 
vided : 

“4. The plant will be located adjacent to your existing 
plant at Bound Brook, N. J., and will include sections for 
the manufacture of nitric and sulphuric acids and concen- 
tration of sulphuric acid and nitration of benzene and 
metanitroaniline, purification and drying of TNA, power 
development, storage of materials, etc. It is understood 
that you will furnish, rent free to the Government during 
the term of this contract, the land on which the plant will 
be constructed, and also will allow to be used, in conjunc- 
tion with your other work, sidings, locomotive, cranes, yard 
facilities, administration buildings, etc., and, in emergency, 
your fire protection, water and power systems, to which the 
new plant is to be connected, and as a part of consideration 
to be paid you under this contract, the buildings to be 
erected under this contract, exclusive of equipment and 
apparatus, will become your property at the termination of 
the present war. All raw material, tools, machinery and 
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appurtenances to the plant appertaining or thereunto be- 
longing, except said buildings, shall be and remain the 
property of the United States, but you shall have the op- 
tion of purchasing any equipment or apparatus forming a 
part of this plant at a time and upon the terms which may 
be fixed by the Secretary of War. Any material not so 
purchased by you will be removed by the United States 
within 120 days after the termination of the present war, 
as fixed by proclamation of the President of the United 
States.” 

There is no ambiguity whatever about this provision— 
it may have been improvident and wasteful, but it is a 
part of the contract and plainly provides that the build- 
ings erected under the contract are to become the property 
of the contractor “at the termination of the present war.” 
The buildings were to be (and were) erected on land be- 
longing to the contractor, at the expense of the Govern- 
ment; and therefore, without an express provision that 
they should be and remain the property of the Govern- 
ment, the ordinary rule would apply that buildings erected 
by one on the lands of another, unless some contrary res- 
ervation is made, belong to the owner of the land. Kin- 
kead v. United States (150 U.S. 483.) 

No such stipulation is made in this contract but, on the 
contrary, the contract clearly shows that it was the inten- 
tion that the United States was to have at most simply a 
possessory title until the termination of the war. In addi- 
tion to paragraph 4 of the procurement order, quoted 
above, attention is also directed to the first sentence of 
paragraph 8 “ Notwithstanding your reversionary interest 
in said buildings,” and to paragraph 10, which provides: 

* ‘You shall demise and rent to the United States during 
the duration of this contract or subsequent contracts, the 
land upon which the plant herein contracted for shall be 
erected and which adjoins your present plant and is owned 
by you, in consideration of the profit and other a 
to you to be paid as herein provided.” 

It is plain that what the United States required and con- 
tracted for was the possession and use of the buildings dur- 
ing the period of the war, no matter how long the same 
should last. As the war has not yet terminated (formally) 
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the United States is still entitled to this possession. At 
the termination of the war the buildings will become the 
property of the contractor. 

The supplemental contract provides as to the buildings 
(Article IV): 

“Article IV. Title to property.—The title to the build- 
ings to be erected upon land owned by the contractor 
and to the fixtures, equipment, apparatus, machinery, tools 
and supplies which are to be furnished and to all work and 
material, whether completed or in the course of construc- 
tion or assembly, shall simultaneously with the making of 
any payment in respect thereof vest in and shall remain in 
the United States. Upon the completion or termination of 
this contract as a part of the consideration to be paid 
to the contractor under this contract, the buildings erected, 
and then standing on the land of the contractor, exclusive 
of the fixtures, equipment, apparatus, machinery, tools, and 
contents shall become the property of the contractor.” 

This provision alone would furnish some basis for the 
claim that the title to said buildings would be absolutely 
in the United States, on the theory that they were erected 
and owned by the United States when this contract was 
executed (January, 1919), and that there is no authority 
to barter them as part payment under a contract. But it 
must be remembered that though this contract may have 
been executed in January, 1919, it purports to and does 
speak from November 17, 1917, when. the buildings were 
not in existence; that it reiterates the conditions of the 
procurement order then given, and that it is clear consid- 
ering both the instruments that the only title in the build- 
ings ever contemplated by the United States was a pos- 
sessory title during the continuance of the war; and that 
under the contracts this right to possession ceases when 
the war terminates. 

Upon the first three questions, therefore, my opinion is: 

(1) Upon the acceptance by the Calco Chemical Co. of 
the procurement order of November 17, 1917, a valid con- 
tract was formed between it and the United States. 

(2) The contract executed in January, 1919, is a valid 
contractual obligation of the United States, dating from 
November 17, 1917, its purported date; valid in that it 
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must be treated as a ratification of the terms of the con- 
tract formed by the acceptance of the procurement order 
and the performance by the parties under it; and as to all 
other conditions therein contained properly incident to 
such first contract and its performance. 

(3) The only title of the United States to the buildings 
erected under the contract or the land of the contractor is 
a possessory title, the right to possession until the termina- 
tion of the war. When the war terminates, by the express 
provisions of the contract, the buildings go to the con- 
tractor free from any titular interest of the United States. 

I have considered the questions submitted on the theory 
that the procurement order and subsequent contract are 
free from any claim of invalidity on account of fraud or 
misrepresentation, as no claim of this character is asserted 
in your request. If no species of fraud exists which would 
affect the validity of the contract, the fact that its terms 
are improvident or wasteful can not be relied upon to re- 
lease the Government when the contract was authorized 
and performance under it accepted, so ies I as the Gov- 
ernment’s need existed. 

The fourth question is as to the right to acquire by con- 
demnation the land upon which the buildings provided for 
by the contract were erected. So long as the contract re- 
mains in force both parties are governed by its terms as to 
the use and possession of the real estate and buildings 
thereon, and no right to condemn could be exercised by the 
Government until the contract is terminated. When the 
contract is completed or terminated my opinion is that 
upon your determination and declaration that the land is | 
needed for the construction and operation of a plant for 
the production of explosives or other munitions of war, 
the same may be appropriated under an act entitled “An 
Act to amend an Act entitled “An Act to authorize con- 
demnation proceedings of lands for military purposes,” 
approved April 11, 1918, 40 Stat. 518. The Act in part 
provides: 

“That hereafter the Secretary of War may cause pro- 
ceedings to be instituted in the name of the United States, 
in any court having jurisdiction of such proceedings for 
the acquirement by condemnation of any land, temporary 
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use thereof or other interest therein, or right pertaining 
thereto, needed for the site, location, construction, or prose- 
cution of works for fortifications, coast defenses, military 
training camps, and for the construction and operation of 
plants for the production of nitrate and other compounds 
and the manufacture of explosives and other munitions of 
war and for the development and transmission of power 
for the operation of such plants; such proceedings to be 
prosecuted in accordance with the laws relating to suits 
for the condemnation of property of the States wherein 
the proceedings may be instituted: * * * And pro- 
vided further, That when such property is acquired in 
time of war, or the imminence thereof, upon the filing of 
the petition for the condemnation of any land, temporary 
use thereof or other interest therein or right pertaining 
thereto to be acquired for any of the purposes aforesaid, 
immediate possession thereof may be taken to the extent 
of the interest to be acquired and the lands may be occu- 
pied and used for military purposes, and the provision of 
section three hundred and fifty-five of the Revised Statutes, 
providing that no public money shall be expended upon 
such land until the written opinion of the Attorney Gen- 
eral shall be had in favor of the validity of the title, nor 
until the consent of the legislature of the State in which 
the land is located has been given, shall be, and the same 
are hereby, suspended during the period of the existing 
emergency.” 

In such proceedings the owner of the realty would be 
entitled to compensation for both the land and the build- 
ings, as, by the terms of the contract, upon its completion 
or termination the buildings become the property of the 
contractor. 

I further desire to call your attention to the fact that 
the contractor has stipulated that all disputed questions 
arising under this contract (it necessarily must rely upon 
the contract and is bound by this stipulation) shall be de- 
termined by you, and that your decision shall be final. 
This by Article X XIV of the supplemental contract, which 
provides: 

“Article XXIV. Adjustment of claims and disputes.— 
Except as otherwise specifically provided in this contract, 


a” 
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any claims, doubts, or disputes which may arise under this 
contract, or as to its performance or nonperformance, and 
which are not disposed of by mutual agreement, may be 
determined, upon petition of the contractor, by the Secre- 
tary of War or his duly authorized representative or rep- 
resentatives. If the Secretary of War selects a board as 
his authorized representative to hear and determine any 
such claims, doubts, or disputes, the decision of the major- 
ity of said board shall be deemed to be the decision of the 
board. The decision of the Secretary of War or of such 
duly authorized representative or representatives shall be 
final and conclusive on all matters submitted for deter- 
mination: Provided, That where the decision is rendered 
by such representative or representatives, the Secretary of 
War, at his option, either upon his own motion or upon 
petition filed with him by the contractor within 20 days 
after notice of the decision of such duly authorized repre- 
sentative or representatives has been served upon him, re- 
view the action of such representative or representatives 
and render his decision thereon. Any sum or sums allowed 
to the contractor under the provisions of this article shall 
be paid by the United States as a part of the cost of the 
explosive or work herein contracted for and shall be 
deemed to be within the contemplation of this contract.” 
This provision is binding. Hawkins v. United States 
(96 U. S. 689) ; Sipley v. United States (223 U. S. 695.) 
The National Defense Act, section 120 (39 Stat., 213), 
under which the use of this property was obtained, pro- 
vides that the compensation for the use or rental of its 
plant shall be fair and just. This, taken in connection 
with the stipulation of: the contract to which I have re- 
ferred, seems to me to vest in you full authority to con- 
sider all the circumstances connected with the erection of 
this plant, the right of the company under the contract, 
the losses which it has incurred, or will incur, the benefits 
which it has received, or will receive, and determine a 
compensation which shall be fair and just and thus finally 
dispose of the entire matter. 
Respectfully, 
: A. MITCHELL PALMER. 


To THE SECRETARY OF War. 
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PROFESSOR OF MATHEMATICS AT UNITED STATES NAVAL 
ACADEMY—RANK ON RETIREMENT. 


Nathaniel M. Terry, who was retired on September 1, 1917, having 
at that time served faithfully 45 years as instructor and professor 
at the United States Naval Academy, and as commissioned officer 
in the corps of professors of mathematics, United States Navy, 
is entitled to the rank and pay of commodore on the retired list 
of the Navy. 


DEPARTMENT OF JUSTICE, 
February 20, 1920. 


Sir: I have the honor to acknowledge the receipt of 
your letter of January 23, asking my opinion on a ques- 
tion of law arising out of the following facts: 

Nathaniel M. Terry, having served continuously and 
faithfully for a period of 40 years and 10 months as a 
civilian instructor or professor at the United States Naval 
Academy, Congress by the Act of March 4, 1913, c. 148, 
37 Stat. 906, provided : 

“The President is hereby authorized, by and with the 
advice and consent of the Senate, to appoint Nathaniel 
Matson Terry and William Woolsey Johnson professors in 
the corps of professors of mathematics in the Navy with 
the rank of lieutenant as extra numbers not in the line of 
promotion: Provided, That for pay and other purposes 
their service as instructors or professors at the United 
States Naval Academy previous to being commissioned 
shall count as service in the Navy: Provided further, That. 
for the purpose of this Act limitations as to age at the 
time of appointment shall not apply nor shall age con- 
stitute a claim for retirement, and ions in this Act 
shall operate to create a claim for back pay.” 

Pursuant to this Act Terry was duly cpocinted and 
commissioned a lieutenant in the corps of professors of 
mathematics, United States Navy. On September 1, 1917, 
Terry was retired, having at that time served faithfully 
for 45 years as instructor and professor at the Academy, 
and as commissioned officer in the corps of professors of 
mathematics. At the time of such retirement section 1481 . 
Revised Statutes provided: 

“ Officers of the Medical, Pay, and Engineer Corps, 
chaplains, professors of mathematics, and constructors, 
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who shall have served faithfully for forty-five years, shall, 
when retired, have the relative rank of commodore; and 
officers of these several corps who have been or shall be 
retired at the age of sixty-two years, before having served 
for forty-five years, but who shall have served faithfully 
until retired, shall, on the completion of forty years from 
their entry into the service, have the relative rank of com- 
modore.” 

The question is whether Terry falls within this section 
and is therefore entitled to the rank of commodore on the 
retired list, or not. 

There is no doubt or indeed dispute that he falls within 
it, unless excluded by some provision in the Act of March 
4, 1913, c. 148 supra. He had at the time of retirement 
served faithfully for 45 years, and the Act of March 4, 
1913, expressly provided that his service at the Academy 
previous to being commissioned should count as service in 
the Navy. His case, therefore, is in all respects directly 
within the provisions of Revised Statutes 1481. 

It is claimed, however, that this apparently necessary 
result is prevented by that portion of the Act of March 
4, 1913, which, after authorizing the appointment of Terry 
as a professor of mathematics with the rank of lieutenant, 
provided that the appointment should be “as extra num- 
bers not in the line of promotion.” It is said (a) that 
there was strictly no “line of promotion” in the corps of 
professors of mathematics, the only “ office” therein being 
“ professor of mathematics”; (6) that, nevertheless, hav- 
ing in mind the usual meaning of the words, Congress in- 
tended them to apply to the advancement of a professor 
of mathematics while in active service from one of the 
grades established by section 1480 Revised Statutes, to 
another; (c) that since, therefore, the words “not in the 
line of promotion ” in the Act of March 4, 1918, prohibited 
the advance of Terry while in active service from one 
grade to another in the corps of professors of mathematics, 
necessarily they must equally prohibit his advance on the 
retired list to the rank gf commodore. This conclusion is. 
further enforced by the statement that the provision in 
the Act of March 4, 1913, making Terry an extra number 
in and of itself obviated the main objection to his advance- 
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ment on the active list, so that the additional words “ not 
in the line of promotion” in the Act of March 4, 1918, 
could only have been meant to apply to his advancement 
on the retired list to the rank of commodore as provided 
in section 1481 Revised Statutes. 

‘Fhis reasoning has been given the respectful considera- 
tion due to its source; but, while no doubt forcible from a 
technical standpoint, it does not seem sufficiently conclu- 
sive In general substance to induce a construction of the 
Act of March 4, 19138, c. 148, when read as a whole, which 
shall repeal, as to Terry, the unambiguous, mandatory pro- 
visions of section 1481 Revised Statutes. The words 
“extra numbers” and “not in the line of promotion” may 
severally be given an intelligible meaning which will ex- 
clude any effect upon Terry’s rank on the retired list. The 
number of the corps of professors of mathematics was re- 
stricted to 12 (R. S. 1899), of whom 3 had the rank of 
captain, 4 of commander, and 5 of heutenant commander 
or lieutenant (R. S. 1480). If Congress, therefore, desired 
to authorize the appointment of more than 12, without dis- 
placing those already in the corps, it was necessary to 
make the appointees “extra numbers.” If, however, noth- 
ing more was done, such appointees would be eligible to 
advancement while in the active service from the rank of 
lieutenant to the ranks of commander and captain suc- 
cessively. As a matter of fact, Congress has authorized 
the appointment of “extra numbers” in the corps with 
the right to advancement while in active service from one 
grade to another. (Seee. g. Act April 27, 1904, c. 1622, 
83 Stat. 345; Act June 29, 1906, c. 3590, 34 Stat. 579; Act 
May 6, 1910, c. 209, 36 Stat. 352.) The words “extra num- 
bers,” without more, would therefore merely repeal pro 
tanto the numerical limitation of section 1399, without 
affecting advancement in the active service grades estab- 
lished by section 1480. If, however, Congress desired to 
go further, and prohibit advancement in such active serv- 
ice grades, the usual and apt words to employ for that pur- 
pose would be “ not in the line of promotion,” which, there- 
fore, may have a substantial and natural effect without ap- 
plying them to mere rank on the retired list. It may be true 
that, if the appointee be made an “extra number,” there 
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is no reason, so far as other members of the corps are con- 
cerned, why he should not be left “in the line of promo- 
tion” while in active service. There may, however, be 
reasons from other points of view, and I am not permitted, 
- in construing the Act of March 4, 1913, to speculate as to 
the motive of Congress in enacting it. It is sufficient-that 
the words “not in the line of promotion” have a sensible, 
natural meaning if applied merely to advancement from 
one active service grade to another. 

In addition, the Act of March 4, 1913, contained the fol- 
lowing proviso immediately after the words “ extra num- 
bers not in the line of promotion”: 

“*# * * Provided, That for pay and other purposes 
their service as instructors or professors at the United 
States Naval Academy previous to being commissioned 
shall count as service in the Navy: * * *”. (87 Stat., 
906.) 

This language may be construed as a direct reference to 
retirement under the first part of section 1481 Revised 
Statutes (as the second proviso is a direct reference to 
retirement under the latter part, and section 1444 Revised 
Statutes), and, therefore, a legislative construction of the 
words “ not in the line of. promotion ” as not excluding the 
rank on retirement conferred by section 1481 Revised 
Statutes. 

In my opinion, therefore, Terry is entitled to the rank 
and pay of commodore on the retired list of the Navy. 

Respectfully, 
A. MITCHELL PALMER. 


T’o the SECRETARY OF THE Navy. 





a 


EXPORTATION OF MACHINERY TO MEXICO FOR THE 
MANUFACTURE OF ARMS AND AMMUNITION. 


The exportation into Mexico of machinery for use in the construc- 
tion of a plant for the production of arms and ammunition does 
not fall within the purview of the President’s proclamation of 
July 12, 1919, prohibiting the exportation of arms or munitions of 
war into that country. 

Under the provisions of the Act of June 15, 1917 (40 Stat. 225), as 
long as a condition of war exists, the President can extend a pro- 
hibition on exportation to any article which he thinks should be 


restricted. 
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DEPARTMENT OF JUSTICE, 
March 3, 1920. 

Sir: In accordance with your communication of Febru- 
ary 11, 1920, as explained by letter from the Solicitor of the 
Department of State, Mr. L. H. Woolsey, to Assistant At- 
torney General Spellacy, by which communications this 
Department is asked to advise the State Department— 

“‘ whether the embargo established by the President’s proc- 
lamation of July 12, 1919, for the exportation of arms and 
munitions to Mexico extends to machinery to be used for 
the manufacture of arms and ammunition,” 

I beg to advise: I understand the particular subject to 
which the advice sought is to be applied is whether 
these restrictions extend to machinery to be purchased in 
this country and exported to Mexico for use in a factory 
there to be constructed and operated for the manufacture 
of arms and ammunition. In this connection you call 
attention to the opinion rendered by Attorney General 
Wickersham on March 25, 1912 (29 Op. 375), in which a 
general definition is given as to the character of exports 
which could be prohibited under the joint resolution of 
Congress approved March 14, 1912 (37 Stat. 1733), for- 
bidding the exportation of arms and munitions of war 
to any American country in which conditions of domestic 
violence exist which are promoted by the use of arms or 
munitions procured from the United States, whenever the 
President shall make proclamation thereof, except under 
such limitations and exceptions as the President shall pre- 
scribe. Without taking up in any detail in this opinion, 
I do not think it extends to the particular question sub- 
mitted by you for my present advice. 

In addition to the resolution of Congress of March 14, 
1912, referred to, on June 15, 1917 (40 Stat. 217, 223, 225), 
an Act was approved which by Title VII, section 1, provides, 
whenever, during the present war, the President shall find 
that the public safety so requires, and shall make proclama- 
tion thereof, it shall be unlawful to export from, or ship 
from, or take out of the United States to any country 
named in such proclamation any article or articles men- 
tioned in such proclamation except at such time and under 
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such regulations and orders and subject to such limita- 
tions and exceptions as the President shall prescribe, etc. 

Title VI, section 1, of the same Act, provides, whenever 
any attempt is made to export, or ship, or take out of the 
United States any arms or munitions of war, or other arti- 
cles in violation of law, etc., for certain seizures and for- 
feitures. | 

In pursuance of the Act of June 15, 1917, the President 
prohibited by proclamation dated July 9, 1917 (40 Stat. 
1683), the exportation after July 15, 1917, from the United 
States, of a number of articles, including ship plates and 
structural shapes, arms, ammunition, and explosives to a 
number of named countries, including Mexico, except at 
such time or times and under such orders, regulations, limi- 
tations, and exceptions as the President should prescribe. 

The proclamation of July 12, 1919 (41 Stat. —), to which 
you refer recites the joint resolution of March 9, 1912, and 
also the Act of Congress approved June 15, 1917, and de- 
clares and proclaims that the President has found that there 
exist in Mexico such conditions of domestic violence, pro- 
moted by the use of arms or munitions of war procured from 
the United States, as contemplated by said joint resolution 
and Act of Congress, and he thereupon admonishes all citi- 
zens of the United States and every person to abstain from 
every violation of the provisions of the joint resolution and 
Act of Congress which are by such proclamation made 
applicable to Mexico. 

It is to be noted that no state of war exists between 
Mexico and the United States, so that no articles exported 
from the United States and into Mexico constitute an 
illegal commerce as contraband of war, but such exporta- 
tion and importation are only illegal by force of the 
statutes and proclamations mentioned and to the extent 
therein stated. The nature of these provisions is such that 
they should be properly restricted to such articles as the 
ordinary signification of the terms used would cover. I do 
not think that machinery to be used in the construction of 
a plant for the production of arms and munitions of war 
in Mexico would constitute an exportation of such arms 
and munitions within the fair construction of the language. 

Further, the carrying in of machinery and the construc- 
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tion of a plant would hardly afford the same opportunities 
for promotion of disorder and conditions of domestic vio- 
lence as would flow from the exportation of arms and 
munitions. 

I am therefore of the opinion that the proclamation of 
the President of July 12, 1919, would not cover the exporta- 
tion of such inchineiy. Under the Act of June 15, 1917, 
however, as long as a condition of war exists, the Presi- 
dent can extend a prohibition on exportation to any article 
which he thinks should be thus restricted. 

Very respectfully, 


A. MITCHELL PALMER. 
To the SECRETARY OF STATE. 


PATENTS—INVOLUNTARY ASSIGNMENTS—DIVISION OF 
| PROCESS AND APPARATUS CLAIMS. 


Section 3477, Revised Statutes, does not bar claims against the 
United States Government which arise under involuntary assign- 
ments of patents by a duly appointed receiver. 

Process and apparatus claims presented in one application for pat- 
ent may properly be the subject of two independent patents. 

Separate patents, issued to an inventor on different dates, the sub- 
ject matter of both having been filed originally in one application 
and required by the Patent Office to be prosecuted separately, do 
not expire contemporaneously, the requirement of division by the 
Patent Office being a proper one. 


DEPARTMENT OF JUSTICE, 
March 9, 1920. 

Sir: Your letter dated January 8, 1920, submitted to me 
two questions: 

(1) Whether or not the International Radio Telegraph 
Co. or anyone else has the right as assignee to prosecute 
and recover, or maintain, a claim against the United States 
for the alleged use of its patent rights by the Government 
occurring prior to the assignment to it of November 28, 
1917 (this referring particularly to the claim of the Inter- 
national Radio Telegraph Co. under certain patents origi- 
nally issued to R. A. Fessenden and others, which it ap- 
pears were assigned to the International Radio Telegraph 

89836°—22—voL 32-12 


136 Patents—Involuntary Assignments, ete. 


Co. by the National Electric Signal Co. under order of 
court). . 

(2) Whether or not U. S. Patent No. 753863 to said 
Fessenden still remains in force, or expired simultaneously 
with U.S. Patent No. 706747 to said Fessenden. 

My answer to the first question is that in my opinion the 
International Radio Telegraph Co., unless barred by some 
consideration not before-me, can lawfully urge its claim 
against the United States, despite the fact that the com- 
pany appears as assignee rather than as original owner of 
the patent rights in question, and that any person or com- 
pany could, under similar circumstances, do the same. 

As to the second question, I am of opinion that Patent 
No. 7538638 did not expire with the prior patent, but is still 
in force. 

Considering the first iiiaad whether or not the assign- 
ment by a receiver under order of a court of competent 
jurisdiction prevents the assignee from bringing suit for 
infringement of patents against the United States Govern- 
ment, said infringement occurring prior to the date of the 
assignment, is governed largely by the nature of the as- 
_signment. In the present instance it appears that the In- 
ternational Radio Telegraph Co. was granted by receiver’s 
assignment under court order “the right to sue and re- 
cover in its own name any and all profits and damages” 
for infringements prior to November 28, 1917. Section 
3477, Revised Statutes, does not contemplate barring 
involuntary assignments by receivers duly appointed, 
but only voluntary assignments of claims against the 
United States Government. (Digest Opinion Judge Ad- 
vocate General, 1912, pp. 347-348, citing Erwin v. U. S., 
97 U. S. 892; Goodwin v. Niblack, 102 U. S. 556, and 
National Bank of Commerce v. Downie, 218 U.S. 345; 
Butler v. Goreley, 146 U. S. 303.) 

Turning now to the second question, on September 28, 
1901, Fessenden filed an application for patent on an im- 
provement in wireless signaling containing eight claims, 
five of which called for a process or method of signaling by 
electromagnetic energy, and three for apparatus or means 
for accomplishing this process. On examination of this 
application the Patent Office, on October 29, 1901, in an 
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official communication, required division between the proc- 
ess and the apparatus. This division was required in 
conformity with the then existing Rule of Practice No. 41, 
which rule at that time read as follows: 


“41. Two or more independent inventions can not be 
claimed in one application, but where several distinct in- 
ventions are dependent upon each other and mutually con- 
tribute to produce a single result they may be claimed in 
one application. Claims for a machine and its product | 
must be patented in separate applications. Claims for a 
machine and the process in the performance of which the 
machine is used must be presented in separate applications. 
Claims for a process and its product may be presented in 
the same application.” 


Complying with this mandatory rule, Fessenden canceled 
the process claims from his application and filed a divi- 
sional application aimed to cover the process, in which 
divisional application he included such process claims as 
he had removed from the first. The method application 
eventuated in Patent No. 753863, under date of March 8, 
1904; the apparatus application in Patent No. 707704, 
dated July 22, 1902. 

The question is whether the division of process from ap- 
paratus was a proper one in view of the disclosure of the 
original application. At the time when Fessenden’s ap- 
plication was pending Rule 41 gave the applicant no op- 
portunity to contest the propriety of the requirement for 
division. ‘The rule, as has been said, was mandatory, re- 
quiring that if both claims for method and apparatus were 
presented they must be prosecuted in two distinct applica- 
tions. Some two years after Fessenden’s original filing 
date the Supreme Court of the United States had occasion _ 
to consider Rule 41, and after a careful examination of the 
authorities decided that the rule was invalid in so far as it 
arbitrarily required apparatus and method claims to be 
made in separate applications. (Steinmetz v. Allen, 192 
U.S. 548.) But in that opinion (p. 559) the court said: 


“Can it be said that a process and an apparatus are in- 
evitably so independent as never to be ‘connected in their 
design and operation?’ They may be completely mde- 








138 Patents—Involuntary Assignments, ete. 


pendent. * * * They may approach each other so nearly 
that it will be difficult to distinguish the process from the 
function of the apparatus. In such case the apparatus 
would be the dominant thing. But the dominance may be 
reversed and the process carry an exclusive right, no matter 
what apparatus may be devised to perform it.” 


Again, quoting from that decision (p. 561) : 

“Tf the classification of the statute makes a distinction 
between the different kinds of inventions—between a pro- 
cess and an apparatus—and requires or permits a separate 
application for each, it would seem to follow irresistibly 
that an application and patent for one would not preclude 
an application and patent for the other, and the order of 
the eppaanon would not affect the right which the law 
confers.” 


So, also, the Supreme Court in E'wpanded Metal Co. v. 
Bradford (214 U. S. 385) again decided that process 
and apparatus may properly be the subjects of two distinct 
applications, saying: 

“In Leeds & Catlin v. Victor Talking Machine Co., de- 
cided at this term (213 U.S. 318), this court said: ‘ A pro- 
cess and an apparatus by which it is. performed are dis- 
tinct things. They may be found in one patent; they may 
be made the subject of different patents’ ” 


So it is clear that in a proper case what Fessenden did— 
i. e., so divide his original application as to result in two 
separate applications, one for apparatus and the other for 
process—has the sanction of the court of highest authority. 

Now, just what is the proper case? Courts have held 
repeatedly that whenever the process disclosed and claimed 
in the process patent is not merely the function of the ap- 
paratus disclosed and claimed in the apparatus patent, but 
is a distinct and separable invention capable of being car- 
ried out by instrumentalities other than those shown in the 
apparatus patent—then patents may properly be granted 
on both apparatus and process. (Carnegie Steel Co.v. Cam- 
bria Iron Co., 185 U. S. 4038; National Metal Molding Co. 
v. Flexible Conduit Co., 215 Fed. 388.) This, in other 
words, means that where both process and apparatus 
claims are being urged, if the means designated in the ap- 
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paratus application are not the only means usable in carry- 
ing out the process, the process being, on the contrary, 
susceptible of operation by other mechanism or apparatus, _ 
then the process is not open ta the objection of being the 
mere function of the particular apparatus disclosed. 

In the Bell Telephone cases (126 U. S. 1), where Alex- 
ander Graham Bell claimed broadly “ the method of, and 
apparatus for, transmitting vocal or other sounds tele- 
graphically,” and showed at least two distinct electrical 
apparatus for employing this method, the court sustained 
the claim. Soin Fessenden’s case his apparatus patent in- 
dicates the manner in which the process may be carried 
out, not necessarily the only manner, but one particular 
apparatus whereby the process could be practiced; whereas, 
as I am informed, the present-day apparatus for practical 
signaling, although utilizing his process, comprises quite a 
different arrangement of means. 

In paragraph 3 of a letter from the recorder of the In- 
terdepartmental Radio Board, dated December 3, 1919, it 
is stated that the two Fessenden patents are substantially 
identical in scope, but keeping in mind the distinction be- 
tween method and apparatus as already discussed, the sug- 
gestion that there was double patenting—or in other words, 
the granting of two patents for the same thing—is thought 
to be answered in the negative. (See cases on double 
patenting, Suffolk Co. v. Hayden, 70 U.S. 315: James v. 
Campbell, 104 U. S. 856; McCreary v. Pennsylvania Canal 
Co., 141 U.S. 459, etc.) 

It is my opinion that Fessenden’s original application 
was properly divided in the Patent Office; that it com- 
prised independent inventions; and the fact that the ap- 
paratus patent No. 707747 has expired, in no way affects 
the term of the process patent. 

Respectfully, C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF WAR. | 





VACANCY IN OFFICE OF SECRETARY OF STATE. 


Where a vacancy occurs in the office of Secretary of State, it can not 
be temporarily filed for a longer period than 30 days, either by 
statutory succession or by designation of the President. 
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Subsequent to such period of temporary occupancy of said office and 
prior to confirmation by the Senate of a successor nominated for 
the office, it would be safer for the officers of the Department of 
State not to take action in any case out of which legal rights 
might arise which would be subject to review by the courts. 


DEPARTMENT OF JUSTICE, 
March 165, 1920. 


Sir: In your letter of March 13 you advise that the 30 
days of your incumbency as Acting Secretary of State ex- 
pired on that date, and inquire what action would be ap- 
propriate for you and the other officers of that Department 
to take pending the confirmation by the Senate of the 
nomination of Mr. Colby. | 

Under sections 177, 178, and 179 of the Revised Statutes 
and section 180, as amended by the Act of February 6, 1891 
(26 Stat. 733), you can not continue to act as Secretary of 
State for a longer period than 30 days. ‘Those sections are 
as follows: 

“ Sec. 177. In case of the death, resignation, absence, or 
sickness of the head of any Department, the first or sole 
assistant thereof shall, unless otherwise directed by the 
President, as provided by section one hundred and seventy- 
nine, perform the duties of such head until a successor is 
appointed, or such absence or sickness shall cease. 

“Sec. 178. In case of the death, resignation, absence, or 
sickness of the chief of any Bureau, or of any officer 
thereof, whose appointment is not vested in the head of the 
Department, the assistant or deputy of such chief or of 
such officer, or 1f there be none, then the chief clerk of such 
Bureau, shall, unless otherwise directed by the President, 
as provided by section one hundred and seventy-nine, per- 
form the duties of such chief or of such officer until a suc- 
cessor 1s appointed or such absence or sickness shall cease. 

“Sec. 179. In any of the cases mentioned in the two pre- 
ceding sections, except the death, resignation, absence, or 
sickness of the Attorney-General, the President may, in his 
discretion, authorize and direct the head of any other De- 
partment or any other officer in either Department, whose 
appointment is vested in the President, by and with the 
advice and consent of the Senate, to perform the duties of 
the vacant office until a successor is appointed, or the sick- 
ness or absence of the incumbent shall cease. 
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“Sec. 180. A vacancy occasioned by death or resigna- 
tion must not be temporarily filled under the three preced- 
ing sections for a longer period than thirty days.” 

The President not having “ otherwise directed,” you held 
as “the first or sole assistant ” under section 177. While 
that section provides that such an assistant shall “ perform 
the duties of such head until a successor is appointed,” this 
language must be construed in connection with section 180 
as amended, which limits the time to 30 days. The 
vacancy to be filled under section 177 is manifestly to be 
filled only “temporarily,” whether filled by the assistant 
or in such other manner as the President may direct. It 
can not be properly held that the 30 days’ limitation ap- 
plies only to a case in which the President otherwise di- 
rects and not to a case in which the assistant is acting under 
the statute, because the person acting in either contingency 
is acting temporarily, and because section 180 as amended 
specifically limits the period for temporary action to 30 
days. 

This conclusion was reached by Mr. Attorney General 
Miller in an opinion dated January 31, 1891 (20 Op. 8). 
At that time the limitation in section. 180 was 10 days. 
Congress immediately. acted on the subject by amending 
section 180 so as to extend the time to 30 days. This cir- 
cumstance very strongly confirms the view here expressed. 

The Act of May 20, 1918, entitled “An act authorizing the 
President to coordinate or consolidate executive bureaus, 
agencies, and offices, and for other purposes, in the interest 
of economy and the more efficient concentration of the 
Government,” does not apply on account of the proviso 
therein contained “ that the authority by this Act granted 
shall be exercised only in matters relating to the conduct 
of the present war ” (40 Stat. 556). 

In the absence of a specific case it is difficult to suggest 
what course you and the other officers of the department 
should take pending the confirmation of Mr. Colby’s nomi- 
nation. It is probably safer to say that you should not 
take action in any case out of which legal rights might 
arise which would be subject to review by the courts. 

Respectfully, 
C. B. AMES, 
Acting Attorney General, 
To the UNDERSECRETARY OF STATS. 
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METROPOLITAN OPERA HOUSE BOXES—TAXATION. 


The holder of a parterre box at the Metropolitan Opera House who 
sells to a third party his rights to the use of his accommodations 
at a price in excess of the box office charge for the most nearly 
similar accommodations is liable to the additional tax imposed 
under paragraph 8 of section 800 (a) of the Revenue Act of 1918 
(40 Stat. 1120). 

The tax in question attaches whether the sale is made to a regular 
ticket broker for resale or to the purchaser direct through the 
agency of an officer or employee of the company. 

The established price to be used as the basis for measuring the ex- 
cess of price is that of the most nearly similar accommodations 
sold at the box office. 


DEPARTMENT OF JUSTICE, 
March 22, 1920. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 28 requesting an opinion as to the cor- 
rectness of several rulings of the Treasury Department, 
holding that the tax imposed under paragraph 38 of sec- 
tion 800 (a) of the Revenue Act of 1918 applies to the sale 
by certain permanent holders of boxes at the Metropolitan 
Opera House of their rights to the use of such accommoda- 
tions on particular occasions. 

Section 800 (a) of the Revenue Act of 1918, under para- 
graphs 1 and 2, imposes a tax of 1 cent for each 10 cents 
or fraction thereof of the amount paid for admission. 
This tax is required to be paid by the purchaser and is 
based upon the established price of admission, and on this 
basis is applied to tickets sold at reduced prices or given 
away. Paragraph 38 is as follows: 

“Upon tickets or cards of admission to theaters, operas, 
and other places of amusement, sold at news stands, hotels, 
and places other than the ticket offices of such theaters, - 
operas, or other places of amusement, at not to exceed 50 
cents in excess of the sum of the established price therefor 
at such ticket offices plus the amount of any tax imposed 
under paragraph (1), a tax equivalent to 5 per centum of 
the amount of such excess; and if sold for more than 50 
cents in excess of the sum of such established price plus 
the amount of any tax imposed under paragraph (1), a 
tax equivalent to 50 per centum of the whole amount of 
such excess, such taxes to be returned and paid, in the man- 
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ner provided in section 903, by the person selling such 
tickets ” (40 Stat. 1120). | 

Paragraph 4 is: 

“A tax equivalent to 50 per centum of the amount for 
which the proprietors, managers, or employees of any 
opera house, theater, or other place of amusement sell or 
dispose of tickets or cards of admission in excess of the 
regular or established price or charge therefor, such tax 
to be returned and paid, in the manner provided in section 
903, by the person selling such tickets” (40 Stat. 1120). 

And paragraph 5 is: 

“In the case of persons having the permanent use of 
hoxes or seats In an opera house or any place of amusement 
or a lease for the use of such box or seat in such opera 
house or place of amusement (in lieu of the tax imposed 
by paragraph (1)), a tax equivalent to 10 per centum of 
the amount for which a similar box or seat is sold for each 
performance or exhibition at which the box or seat is used 
or reserved by or for the lessee or holder, such tax to be 
paid by the lessee or holder” (40 Stat. 1120). 

You state that the facts upon which the ruling in ques- 
tion are based are as follows: 

“The Metropolitan Opera and Real Estate Company 
leases the opera house to a producing company, reserving 
the use of all the boxes in the parterre, for such of its 
stockholders as own threé hundred or more shares. This 
special class of box holders pay nothing directly for the 
use of the boxes, but are liable to assessments upon their 
stock to make up any operating deficit for the season. 
These parterre box holders pay the tax impused under 
paragraph (5) of section 800 (a), which is in heu of the 
ordinary admissions tax levied under paragraph (1). 
Some or all of them sell their rights on particular occa- 
sions to third persons at prices substantially in excess of 
box-office charges for the nearest similar accommodations. 
Usually such sales are negotiated through the agency of 
the secretary of the company, but so far as is known the 
rights in question may be sold to ordinary ticket brokers 
‘and by them resold at still further advanced prices to per- 
sons desiring to use the same. In other cases the ticket 
brokers direct prospective purchasers to the secretary of 
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the company, or communicate with him in their behalf for 
the purpose of consummating a sale. The parterre boxes 

are, of course, not identical to any other accommodations. 
There are, however, other boxes somewhat similarly lo- 
cated which are regularly on sale at an established price, 
and which may be said to be comparable to the parterre 
boxes so far as distance from the stage, commodiousness, 
and sumptuousness of furnishings are concerned.” 

And the rulings themselves are as follows: 

“(1) The holder of a parterre box at the Metropolitan 
Opera House who sells to a third party his rights to the 
use of his accommodations at a price in excess of the box 
office charge for the most nearly similar accommodations 
is liable to the additional tax imposed under paragraph (3) 
of section 800 (a). 

“(2) The tax attaches whether the sale is made to a 
regular ticket broker for resale or to the purchaser direct 
through the agency of an officer or employee of the com- 
pany. 

(3) The established price to be used as the basis for 
measuring the excess of price is that of the most nearly 
similar accommodations sold at the box office.” 

I have no hesitancy in saying that these rulings are fully 
authorized by the Act in question. Plainly, the purpose 
was to tax every person who sells admissions to a theater 
at a price in advance of that which is charged by the 
management of the theater for similar accommodations. 
Paragraph 3 imposes the tax upon every such sale made 
anywhere other than at the ticket office of the theater. It 
imposes a moderate tax upon the excess charged if the 
amount thereof does not exceed 50 cents per admission, and 
a heavier tax of 50 per cent if the amount of excess is more 
than 50 cents. Paragraph 4 provides for a straight tax of 
50 per cent of all excess charged when the sale is made by 
the proprietors, managers, or employees of the theater. 
Under this paragraph it might, with force, be said that an 
owner of a box who arranges to have tickets sold at the 
ticket office of the theater would be chargeable with the 
straight tax of 50 per cent, regardless of whether the ex- 
cess in charge amounted to 50 cents or more, but certainly 
it can not be said that by making such an arrangement he 





The Secretary of War. 145 


has escaped taxation altogether. Your ruling, therefore, 
which seems to be that he must pay according to para- 
graph 3, regardless of where the sale is made, is favorable 
rather than unfavorable to him. 

Upon a consideration of all of the paragraphs of this 
section, I entertain no doubt that the rulings quoted are 
fully authorized by the law. 

Respectfully, 
_C. B. AMES, 
| Acting Attorney General. 
To the SEcRETARY OF THE TREASURY. 





PATENTS GRANTED TO GOVERNMENT OFFICERS. 


When a-patent issues under the provisions of the Act of March 83, 
1883 (22 Stat. 625), relating to the issuance of patents to officers 
of the Government, no dedication to the public results, but any 
person in the United States, including governmental officers and 
employees, may use the invention disclosed in the patent without 
the payment of royalty provided the use be in the prosecution of 
work for the Federal Government. 


DEPARTMENT OF JUSTICE, 
March 22, 1920. 

Sir: This is in compliance with your request of Novem- 
ber 24, 1919, for my opinion as to whether or not the Act 
of March 3, 1883 (22 Stat. 603), operates to dedicate to 
the public inventions disclosed in patents issued thereunder. 

The Act reads: 

“The Secretary of the Interior and the Commissioner of 
Patents are authorized to grant any officer of the Govern- 
ment, except officers and employees of the Patent Office, a 
patent for any invention of the classes mentioned in sec- 
tion forty eight hundred and eighty six of the Revised 
Statutes, when such invention is used or to be used in the 
public service, without the payment of any fee: Provided, 
That the applicant in his application shall state that the 
invention described therein, if patented, may be used by 
the Government or any of its officers or employees in the 
prosecution of work for the Government, or by any other 
person in the United States, without the payment to him 
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of any royalty thereon, which stipulation shall be included 
in the patent.” (22 Stat. 625.) | 

It is my opinion that when a patent issues under the pro- 
visions of this Act no dedication to the public results, but 
that any person in the United States, including govern- 
mental officers and employees, may use the invention dis- 
closed in the patent without the payment of royalty pro- 
vided the use be in the prosecution of work for the Federal 
Government. This conclusion is in accord with that 
reached by the Judge Advocate General of the Army ‘n his 
opinion dated November: 30, 1918. 

As far as I can learn no court has passed upon this ques- 
tion; and diligent search of the records of Congress in an 
effort to find some expression of the intent of this Act in 
records of debate or minutes of committee has been un- 
availing. Consequently I have recourse only to the Act 
itself and the natural inferences to be drawn from it. 

The view that the Act works a dedication of the inven- 
tion to the public has been advanced, but it 1s a view with 
which I am unable to agree. 

The Constitution of the United States gave to Congress 
the power (Art. I, sec. 8, clause 8) : 

“To promote the Drona of Science and useful Arts, 
by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Dis- 
coveries.” 

_ By virtue of the power thus vested in it, Congress en- 
acted the Patent Statutes, sections 4884 and 4886, R. S., 
being particularly in point on the present question. 

These sections read: 

“Sec. 4884. Every patent shall contain a short title or 
description of the invention or discovery correctly indi- 
cating its nature and design, and a grant to the patentee, 
his heirs or assigns, for the term of seventeen years, of the 
exclusive right to make, use, and vend the invention or dis- 
covery throughout the United States and the Territories 
thereof, referring to the specification for the particulars 
thereof. A copy of the specification and drawings shall be 
annexed to the patent and be a part thereof. 

“ Sec, 4886. Any person who has invented or discovered | 
any new and useful art, machine, manufacture or composi- 
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tion of matter, or any new and useful improvement thereof, 
not known or used by others in this country, and not pat- 
ented or described in any printed pubhcation in this or any 
foreign country, before his invention or discovery thereof, 
and not in public use or on sale for more than two years 
prior to his application, unless the same is proved to have 
been abandoned, may, upon payment of the fees required 
by law, and other due proceedings had, obtain a patent 
therefor.” 

By the enactment of section 4886, R. S., Congress gave 
the name “ Patent” to the “exclusive Right ” alluded to in 
the Constitution, and by the enactment of section 4884, 
R. S., it defined the “ exclusive Right ” or “ Patent” as the 
exclusive right to make, use, and vend the invention 
throughout the United States and the Territories thereof 
for a period of 17 years. Continental Paper Bag Co. v. 
Eastern Paper Bag Co., 210 U. S. 405; Patterson v. 
Kentucky, 97 U. S. 501; Bloomer v. McQuewan, 55 
U.S. 589; Grant v. Raymond, 31 U. S. 218.) 

It therefore follows, logically, that when Congress, in 
the Act of March 3, 1883, authorized the Secretary of the 
Interior and the Commissioner of Patents to grant a patent 
it authorized the grant of the exclusive right to make, use, 
and vend the invention. Hence, if the Act be interpreted 
to mean that the invention is dedicated to the public by 
operation thereof the applicant would be granted no ex- 
clusive right and would obtain no patent except in name. 
The instrument, although called a patent, would be prac- 
tically tantamount to a mere publication of the invention 
and effective only to prohibit the obtaining of a valid 
patent for the same invention by a later inventor. Ob- 
viously, it was unnecessary to enact a statute to produce 
this effect, for the same result was attainable by disclosure 
of the invention in a publication. Asa matter of fact, the 
disclosure in a publication would probably be easier and 
less expensive, for it would obviate the necessity of the 
filing, prosecution,.and examination of a formal patent 
application. 

But if the Act be interpreted to mean that the Govern- 
ment would acquire only such rights in the invention as I 
have hereinbefore defined, a patent monopoly would be 
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granted to the applicant, subject only to such rights in or 
on behalf of the Government. The applicant would re- 
ceive the patent, the Government its benefits thereunder, 
and the apparent intention of Congress would be satisfied. 

A patent is a contract between the United States and the 
patentee, wherein the consideration flowing from the United 
States to the patentee resides in the grant of the exclusive 
right to make, use, and vend the invention of the patent 
for a limited time, while the consideration flowing from 
the patentee to the United States is the dedication of the 
invention to the public at the expiration of said limited 
time. (Denning Wire & Fence Co. v. Am. Steel & Wire 
Co., 169 Fed. 7938; Century Electric Co. v. Westinghouse 
Electric &d Mfg. Co., 191 Fed. 350.) It is evident that if 
no monopoly be granted the consideration on the one hand 
fails and the contract (and therefore the patent) does not 
come into existence. 

If Congress intended that every person in the United 
States might use the invention without the payment of 
royalty it was obviously unnecessary to require the appli- 
cant to state anything but that the invention could be so 
used by the Government or any person in the United States. 
The expression “or any of its officers or employees in the 
prosecution of work for the Government” would be un- © 
necessary and mere surplusage. But these phrases can 
not be regarded as surplusage, and evidently the intent of 
that portion of the Act may be accurately expressed by 
considering the expression “or any other person in the 
United States ” to mean “ or any other person in the United 
States in the prosecution of work for the Federal Govern- 
ment.” 

Again, if the expression “or any other person in the 
United States ” be construed to mean “ or any other person 
in the United States in the prosecution of any work either 
governmental or private,” the general public would ap- 
pear to obtain greater rights in the inventions of the 
patents issued under the Act than governmental officers 
and employees, since the latter would obtain merely the 
‘right to use the invention “in the prosecution of work for 
the Government.” It seems hardly conceivable that Con- 
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gress could have intended so to discriminate against the 
officers and employees of the Government. 

It was clearly the intention of Congress to encourage the 
filing of applications under the Act, so that such rights as 
defined above would be available to the Government. To 
construe the statute to mean that the invention would be 
dedicated to the public would defeat the very purpose for 
which the statute was enacted, since it would discourage, 
rather than encourage, the filing of applications under the 
Act. That this would be the result can not be denied, for 
we have tangible evidence to that effect in your statement: 

“There are also many cases in which employees of the 
Government have declined to make applications for 
patents under this statute because of the doubt as to its 
proper interpretation and the possibility of a dedication of 
the invention to the public.” 

Such an attitude on the part of inventors as you mention 
in your communication is not to be wondered at, for if in 
filing applications under the Act in question the inventor 
effects a dedication of practically all his rights therein to 
the public, he loses all to which he otherwise would be en- 
titled and receives nothing in return. Surely it is no 
serious consideration that he is relieved of the payment of 
the usual Patent Office fees. Were he not, he would be in 
the anomalous situation of dedicating his rights to the pub- 
lic and paying for the privilege of doing so. 

Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF War. 





CUSTOMS DUTIES—LEAD ORES—WASTAGE ALLOWANCE. 


Under subsection 1, paragraph N, section 4 of the Tariff Act of 19138 
(38 Stat. 198), the wastage allowance on the exportation or trans- 
fer to a bonded manufacturing warehouse of the lead derived from 
ores which have been imported for smelting and refining in a 
bonded warehouse should be computed on the basis of the amount 
charged against the bond as determined by the commercial 
method, 
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DEPARTMENT OF JUSTICE, 
March 27, 1920. 

Sir: I beg to acknowledge receipt of your letter of Janu- 
ary 31, 1920, requesting the expression of my opinion on the 
question whether the wastage, to be allowed on the exporta- 
tion or transfer to a bonded manufacturing warehouse of 
the lead derived from ores which have been imported for 
smelting and refining in a bonded warehouse under subsec- © 
tion 1, paragraph N, section 4 of the Tariff Act of 1913, 
should be computed on the basis of the actual lead content 
of the ore as determined by the wet assay or on the basis 
of the amount charged against the bond as determined by 
commercial methods. 

Section 1, paragraph 152 of the Tariff Act of October 3, 
1913 (38 Stat. 128), imposes a duty on lead-bearing ores 
of all kinds containing more than 3 per cent of lead, of 
three-fourths of a cent per pound on all the lead contained 
therein— 

“Provided, That on all importations of lead-bearing ores 
the duties shall be estimated at the port of entry, and a 
bond given in double the amount of such estimated duties 
for the transportation of the ores by common car- 
riers * * * to properly equipped sampling or smelting 
establishments * * *. On the arrival of the ores at 
such establishments they shall be sampled according to 
commercial methods under the supervision of Government 
officers, * * * who shall submit the samples thus ob- 
tained to a Government assayer, * * *™ whoshall make 
a proper assay of the sample and report the result to the 
proper customs officers, and the import entries shall be 
liquidated thereon, except in case of ores that shall be re- 
moved to a bonded warehouse to be refined for exportation 
as provided by law. * * *” 

Subsection 1, paragraph N, section 4, of said Act (38 
Stat. 198), provides that imported ores and crude metals 
of all kinds may be smelted and refined in bond without 
the payment of duties thereon— 

“ Provided, That the bonds shall be charged with the 
amount of duties payable upon such ores and crude metals 
at the time of their importation, and the several charges 
against such bonds may be canceled upon the exportation 


- 
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* * * of an amount of the same kind of metal equal 


to the actual amount of dutiable metal producible from 
the smelting or refining, or both, of such ores or crude 
metals. * * * And provided further, That the said 
metals so producible, or any portion thereof, may be 
withdrawn for domestic consumption * * * and the 
several charges against the bonds canceled, upon the pay- 
ment of the duties chargeable against an equivalent amount 
of ores or crude metals from which said metal would be 
producible in their condition as imported: And provided 
further, That on the arrival of the ores and crude metals 
at such establishments they shall be sampled and assayed 
according to commercial methods * * *.” 

The importer contends that the Court of Customs Ap- 
peals, in holding that the commercial method is the wet 
assay less one and one-half units, decided that only the lead 
content as determined by the commercial method is duti- 
able and that the one and one-half units are entitled to 
admission free of duty; that the action of the customs 
officials in basing the wastage allowance on the amount 
charged against the bonds as determined by the commercial 
method compels the importer to export all of the lead 
produced from the imported ore in order to cancel the 
charge against his bond and in that way nullifies the effect 
of the decision of the Court of Customs Appeals. 

His contention may be illustrated as follows: Upon the 
importation of 1,000 pounds of ore with a lead content of 
40 per cent by the wet assay, the quantity charged against 
the bond is 385 pounds. In case of a recovery of 320 
pounds the customs officials have fixed the wastage allow- 
ance at 16.88 per cent, with the consequence that the. im- 
porter must export the entire 320 pounds in order to have 
the charge against his bond canceled. The importer con- 
tends that the wastage allowance should be fixed at 20 
per cent and that the charge against his bond should be 
canceled on the exportation of 80 per cent of the quantity 
charged against his bond—viz., 308 pounds, allowing 12 
pounds to be withdrawn for consumption free of duty. In 
other words, the importer would read the clause under con- 
sideration as if it provided that the charge against his 
bond shall be canceled upon the exportation of an amount 
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of the same kind of metal equal to the actual amount of 
dutiable metal producible from the dutiable contents of the 
imported ores. 

With this construction I can not agree. It seems to me 
clear that by the terms of the statute under consideration, 
the importer is not entitled to the cancellation of the 
charge against his bond unless all the lead actually pro- 
duced from the imported ore is exported; that the object 
of the provision that the ore shall be sampled and assayed 
according to commercial methods is merely that no duty 
shall be assessed on a greater quantity of lead than can be 
commercially produced from the ore. But the provision 
that the assay shall be made according to commercial 
methods is material only where the ore is withdrawn for 
consumption. Where it is to be exported, it is immaterial 
whether or not the commercial method is employed, since © 
in any case all of the metal actually produced must be 
exported and, upon such i the charge against 
the bond 1s éaziecled, 

U.S. v. Consolidated Kansas City Smelting & Refining 
Co., 8 Court of Customs Appeals 406, supports this con- 
struction. The court there said (p. 408): _ 

“From what has been said, it appears that the assess- 
ment of duty upon the result of the wet assay with no 
deduction results in the payment of duty upon the lead 
content of an ore, which content when the ore has been 
smelted by.the ordinary process is not actually obtained. 
* * * In view of the recited history of the subject 
matter of assessing duty upon lead-bearing ores, we con- 
clude that it was not the intent of Congress that the lead 
content should be ascertained and duty thereon assessed 
upon the basis of a quantity greater than that commer- 
cially produced from the ores, While in a chemical sense 
the lead content of the ores is truly shown by the wet assay, 
yet it is, commercially speaking, but the theoretical con- 
tent, and there does not appear to be any way of recover- 
ing or saving the entire chemical content in practical 
smelting operations commonly employed, so that while such 
theoretical content is actually imported, yet practically it 
never becomes a subject of commercial dealings in this 
country.” 
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Section 29 of the tariff act of 1897 (30 Stat. 211, c. 11), 
like the provision under consideration, provided that ores 
and crude metals might be imported for the purpose of 
being smelted and refined without the payment of duties 
thereon, provided that— 


“ Kach day a quantity of refined metal equal to 90% of 
the amount of imported metal smelted or refined that day 
shall be set aside * * * and the exportation of the 
90% of metals hereinbefore provided for shall entitle the 
ores and metals imported under the provisions of this sec- 
tion to admission without payment of the duties thereon.” 


In construing this statute the Circuit Court of Appeals 
for the Third Circuit held in the case of Jn re Guggenheim 
Smelting Co., 126 Fed. 728, that metals imported and dealt 
with under this section were exempted from duty only 
because they did not enter the markets of the United 
States, and hence did not come into competition with 
domestic industries, and that it was not designed to give 
smelters and refiners a special privilege to put upon the 
market free of duty a commodity which, when imported 
by others, was by the same act made subject to duty. The 
court said (p. 731): 

“ We cannot concur in the view that the object of the 
provision that only 90 per centum of the imported metal 
need be exported was to leave in the hands of those en- 
gaged in smelting or refining a bonus to foster or promote 
those industries. No such intent is expressed in the act, 
but, on the contrary, it clearly appears that protective 
duties, affecting all alike, were the only means by which it 
was proposed ‘to encourage the industries of the United 
States,’ and that nothing in the nature of a subsidy, bounty, 
or reward was intended to be bestowed upon any of them. 
The correct explanation of this provision is very simple. 
In administering the tariff acts of October 1, 1890, (26 
Stat. 567, c. 1244) and August 27, 1894 (28 Stat. 509, c. 
849), it had been found that some loss always occurs in 
smelting or refining, so that the whole quantity of pure 
metal actually contained in the crude metal imported can- 
not be actually recovered; and it was in view of this fact 
that the act of 1897, which in this respect was amendatory 
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of the previous acts, required, not that the whole quantity 
of pure metal imported should be subsequently exported, 
but only a quantity equal to 90 per centum thereof. It may 
_be, as has been insisted, that this allowance of 10 per 
centum for wastage is, at least as to antimony, not as great 
as it ought to be, but the question thus raised is for con- 
sideration by Congress. It is not, under this statute, for 
solution by the courts.” 

The provision that the ores should be assayed according 
to commercial methods was in force at the time the decision 
was made Jn re Puget Sound feduction Co., 96 Fed. 90. 

The Tariff Act of August 5, 1909 (36 Stat. 11, 90, c. 6), 
makes provision for the importation of ores and crude 
metals in bond, and section 24 provides that “ the several 
charges against such bonds may be canceled upon the ex- 
portation * * * of the actual amount of lead pro- 
duced from the Sanh or refining or both of such ores 
or crude metals.” 

The purpose of this change from section 29 of the Act of 
1897 is clear. The latter Act, as construed by the court 
In re Guggenheim Smelting Co., provided for the cancella- 
tion of the charge against the importers bond upon the 
exportation of an amount of refined metal equal to 90 
per cent of the metal content of the ore imported, regard- 
less of whether that amount was more or less than the 
amount actually recovered. Under section 24 of the Act of 
1909 the amount of the metal content actually recovered, 
but no more, must be exported. 

The provision quoted above from that section applied 
only to lead. In the act of 1913 it was extended to all 
metals on which a duty was imposed. As ores frequently 
contain several metals, on some of which a duty is imposed 
and some of which are exempt from duty, it was provided 
that only “an amount of the same kind of metal equal to 
the actual amount of dutiable metal producible” must be 
exported in order to entitle the importer to a cancellation 
of the charge against the bond. This does not mean, as 
contended by the importer, that part of the lead content of 
the ore and, therefore, so much of the metal as 1s produced 
from that content, is exempt from duty. It means merely 
that the importer need not export some other metal pro- 
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duced from the lead-bearing ore, on which no duty is im- 
posed, to entitle him to a cancellation of the charge against 
the bond. 

There is nothing in the language of the section under 
consideration to show that any part of the lead content of 
imported ore producible commercially may be withdrawn 
for consumption free from duty. Its object, indeed, like 
that of the corresponding provisions of the tariff acts of 
1897 and 1909, was to foster and promote the smelting and 
refining industry. But this was to be done solely by — 
permitting the ore to be imported free from duty for the 
purpose of smelting and refining it, on condition, however, 
that all of the lead actually produced from the ore was 
exported again. There was no intention to bestow a bonus 
in the shape of an exemption from duty of part of the lead 
imported. — 

This construction of the Act under consideration makes 
it clear that the wastage allowance must be computed on 
the basis of the amount charged against the bond as deter- 
mined by the commercial method; for, if it were computed 
on the basis of the actual lead content as determined by the 
wet assay, the importer would be entitled to the cancella- 
tion of the charge against his bond on exporting less than 
the entire amount of lead producible from the ore, and that 
is contrary to the provisions of the Act. 


Respectfully, 
| C. B. AMES, 


Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





AUTHORITY OF ORDNANCE DEPARTMENT TO COMPLETE 
UNFINISHED BUILDINGS AND CONSTRUCT NEW BUILD- 
INGS. 


The completion of a building now under construction by the Ord- 
nance Department of the Army is authorized, if there is a contract 
for the construction thereof which has not been canceled and the 
work thereon has only been suspended, and if there is available an 
appropriation sufficient for the purpose. 

A contract for the construction of permanent buildings and equip- 
ment for manufacturing purposes is authorized, if there is an 
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appropriation sufficient for the purpose, and if in the opinion of 
the Secretary of War such contract is necessary. 

In cases wherein contracts have been definitely canceled and new 
contracts are proposed to be made for the purpose of completing 
buildings or constructing new ones only because it is anticipated 
that it would be profitable to the United States to do so, such con- 
tracts require the authorization of Congress. 


DEPARTMENT OF JUSTICE, 
March 27, 1920. 

Sir: I have the honor to acknowledge receipt of your 
letters of December 13 and January 3, with inclosures, 
relative to the authority of the Ordnance Department of 
the Army to complete unfinished buildings and construct 
additional permanent buildings for the use of the War 
Department. My opinion is requested as to whether fur- 
ther legislation is required in order that the Ordnance De- 
partment may be authorized to make the necessary expendi- 
tures for the following purposes: 

1. To complete such buildings and factories as are now 
under construction by the Ordnance Department. 

2. To construct permanent buildings and equipment for 
manufacturing purposes. 

In the particular case referred to by you it is noted that 
the building in question was originally contracted for under 
authority of section 120 of the Act of June 3, 1916 (39 
Stat. 213), and I assume from your letter and accompany- 
ing memoranda that there is available an appropriation 
sufficient to complete such contract. For your convenience 
upon the question of the necessity of an available appro- 
priation, reference is made to section 3733, Revised Stat- 
utes, which provides that * No contract shall be entered 
into for the erection, repair, or furnishing of any public 
building or for any public improvement which shall bind 
_ the Government to pay a larger sum of money than the 
amount in the Treasury appropriated for the specific 
purpose.” | | 

With respect to the completion of buildings and im- 
provements which are now under construction (under the 
authority of section 120 of the National Defense Act 39 
Stat. 213) my attention 1s called to the fact that the above 
question arises in connection with a great many contracts 
and possibly informal arrangements. For this reason I 
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may state that a general answer only can be made to the 
question presented in your letter. My opinion in a par- 
ticular case under the above subject would necessarily be 
affected by the facts in that case. 

In general, I may state that if there is a contract for 
construction of a building and improvements which has not. 
been canceled, but the work under which has only been 
suspended, and if there is available an appropriatior suffi- 
cient for the purpose, the completion of such building 1s 
authorized (8 Comp. Dec. 549; see also Whiteside v. U.S. 
93 U. S. 247). 

As to the construction of permanent buildings and equip- 
ment under authority of section 120 of the National Defense 
Act (839 Stat. 213) in cases where contracts have been 
definitely canceled and it is desired to reinstate them, the 
same question as to authorizataon arises as 1n cases where 
an entirely new contract is proposed to be made. 

It is my opinion that if there is an appropriation sufh- 
cient for the particular purpose, and the proposed contract 
is In your opinion necessary, such contract is authorized. 
However, in. cases wherein contracts have been definitely 
canceled .and new contracts are proposed to be made for 
the purpose of completing buildings or constructing new 
ones only because it is anticipated that it would be profit- 
able to the United States to do so, I think that such con- 
tracts require the authorization of Congress. The general 
scope of the agency of a public officer is limited to the 
express authority conferred by the particular statute under 
which he is acting. 

Respectfull 

— C. B. AMES, 
Acting Attorney General. 
To the Secretary oF War. | 





AGE LIMITS FOR APPOINTMENTS TO POLICD AND FIRE 
DEPARTMENTS IN THE DISTRICT OF COLUMBIA. 


Section 4 of the Act of January 24, 1920 (41 Stat. 397), gives the 
Commissioners of the District of Columbia exclusive authority to 
determine and fix the minimum and maximum age limits within 
which original appointments to the Police and Fire Departments 
may be made and the civil-service rules providing that preference 
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should be given to honorably discharged veterans without regard 
to age have no application to these branches of the service, 


_ DEPARTMENT OF JUSTICE, 
| March 29, 1920. 

Sm: You have recently referred to me a letter from 
the Civil Service Commission dated March 2, 1920, re- 
questing of me an expression of my opinion upon the ques- 
tion whether the Commissioners of the District of Colum- 
bia are empowered to exclude veteran preference claimants 
from examinations for appointment to the Metropolitan 
Police and the Fire Departments because they do not fall 
within the age limits fixed by them. The Act of July 11, 
1919, provides— 

“That hereafter in making appointments to clerical 
and other positions in the Executive branch of the Gov- 
ernment in the District of Columbia or elsewhere prefer- 
ence shall be given to honorably discharged soldiers, s#ilors, 
and marines, and widows of such, and to the wives of in- 
jured soldiers, sailors, and marines who themselves are not 
qualified but whose wives are qualified to hold such posi- 
tions.” (41 Stat. 37.) 

The Act of December 5, 1919, provides that, with certain 
exceptions, the officers, members, and civilian employees of 
the metropolitan police force shall be appointed in ac- 
cordance with the civil-service act and rules. The Act of 
January 24, 1920, makes a similar provision in regard to 
the fire department. ‘The civil-service rules provide for 
the admission of veteran preference applicants to exami- 
nations without reference to age limit. 

Section 4 of the Act of January 24, 1920, provides that— 

“The Commissioners of the District of Columbia are 
hereby authorized to determine and fix the minimum and 
maximum limits of age within which original appoint- 
ments to the Metropolitan Police and Fire Departments 
may be made.” (Public No. 124, 66 Cong.) 

In my opinion the latter provision gives the Commis- 
sioners of the District of Columbia exclusive authority to 
determine and fix the minimum and maximum age limits _ 
within which original appointments to the police and fire 


The Secretary of the Treasury. 159 © 


departments may be made, and the civil-service rules 
providing that preference should be given to honorably 
discharged veterans without regard to age have no appli- 
cation to these branches of the service. 
Respectfully, 
C. B. AMES, 


Acting Attorney General. 
To the PresipENT. : 





AUTHORITY OF STATE OFFICERS TO BOARD VESSELS EN- 
GAGED IN FOREIGN COMMERCE FOR THE PURPOSE OF 
MAKING SEARCHES AND SEIZING LIQUORS. 


The authority of a State officer to go on board a vessel engaged in 
foreign commerce for the purpose of making searches and seizing 
liquors thereon is not affected by the Highteenth Amendment to 
the Constitution. 

Federal statutes give the Federal officials control of vessels enter- 
ing ports of the United States until they have been properly in- 
spected and completely moored, but after such vessels have been 
inspected and moored there is no Federal statute whereby pro- 
ceedings can be had and arrests mdde of those who board such 
vessels against the consent of the masters. 

After such vessel has been properly inspected and completely moored, 
those boarding it are subject to the police laws of the State, 
and hence by the laws of the State must be determined the right 
of a State officer to board the vessel. 


DEPARTMENT OF JUSTICE, 
April 3, 1920. 

Sir: I have the honor to acknowledge your letters of 
March 15 and March 23, 1920, in which you ask for an 
opinion touching two questions, namely— 

(1) Whether, under the concurrent power given to the 
several States for enforcing the Eighteenth Amendment to 
the Constitution, a State officer is authorized to go on 
board a vessel engaged in foreign commerce for the pur- 
pose of making searches and seizing liquors believed to be 
on board, without first being authorized by customs offi- 
cials, as provided by section 3059 of the Revised Statutes; 
and 

(2) Whether there is any Federal statute whereby pro- 
ceedings can be had and arrests made of those who. board 
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vessels without the permission of the master and after 
being cautioned not to do so by the watchman employed by 
the master for the purpose of guarding his vessel. I 
understand that this question refers to a vessel which has 
been completely moored and properly inspected and placed 
in security by the proper Federal officers. 

I do not think the first, question is controlled by the 
Eighteenth Amendment. There has been considerable 
controversy as to just what is meant by the concurrent 
power referred to by the amendment, and the question is 
now under consideration by the Supreme Court. It is 
clear, however, that the Eighteenth Amendment makes the 
importation of intoxicating liquor unlawful and that, in 
some sense, both Congress and the several States have 
power to enforce the prohibition. The effect is undoubt- 
edly to limit the power of Congress over both foreign and 
interstate commerce to the extent of depriving it of the 
power to authorize the importation or the transportation 
in interstate commerce of intoxicating liquors. Just what 
the powers of each Government are will doubtless be de- 
termined by the Supreme Court in the near future. What- 
ever the decision may be can not in my opinion affect the 
answer to your first question. 

The Act of March 31, 1900 (31 Stat. 58), section 9 of 
chapter 374 of the statutes of 1882 (22 Stat. 189), and sec- 
tion 4606 of the Revised Statutes, in substance, give the 
Federal officials control of vessels entering a port until they 
shall have been properly inspected and completely moored. 
Under these statutes persons, with certain exceptions, 
boarding the vessel are subject to prosecution; but when 
the inspection has been completed and the vessel moored, 
there is no statute which leaves it in the control of the Fed- 
eral officials nor any Act of Congress which makes it an 
offense for persons to board the vessel. While a vessel is 
thus in port, I understand that those boarding it are sub- 
ject to the police laws of the State, except as this may have 
been modified by treaties entered into by the United States. 

Section 3059 of the Revised Statutes is not a statute pro- 
hibiting anyone from boarding a vessel in one of the ports. 
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On the contrary, it merely confers upon certain officers the 
right to board such vessels without the consent of the mas- 
ters. It can not be construed as requiring authority from 
the customs officials before any person may board the ves- 
sel. ‘he question as to whether a State officer may board 
a vessel, therefore, does not depend at all upon whether 
he is authorized to do so by the customs officials. Such an 
act on his part.is not forbidden by any Federal statute. 
Whether he is a trespasser will depend, at last, upon the ~ 
laws of the State, and the question is therefore only be- 
tween him and the master of the vessel. Since no Federal 
statute is involved, 1 may be permitted to suggest that it 
is hardly proper for the Federal Government to take any 
position in the matter. If what is done is not authorized 
by the State law, then the master of the vessel has his 
remedy in the State court. If it is authorized by the State 
laws, and those laws in any way are contrary to the Con- 
stitution or controlling laws of the United States and the 
State courts fail to give the proper relief, the Supreme 
Court of the United States is open to the master. In other 
words, the controversy is one between the master of the 
vessel and the State authorities, and it would be unseemly, 
as well as, I think, unauthorized, for the Federal Govern- 
ment to intervene. 

You will: understand, of course, that what I have said 
does not apply to the period of time when, under the stat- 
utes referred to, the Federal authorities are in charge of 
the vessel for the purpose of inspecting, securing the col. 
lection of customs, and for other lawful purposes. but is 
limited to the time thereafter when the vessel is in port. 
What I have said applies also to your second question, the 
answer to which must be in the negative. 

Respectfully, : 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF THE ‘TREASURY. 
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CITIZENSHIP—CHILDREN BORN ABROAD OUT OF WED- 
LOCK OF AMERICAN FATHERS AND ALIEN MOTHERS. 


A child born out of wedlock, in a foreign country, of an American 

. father and an alien mother, and subsequently legitimated in 
accordance with the laws of the State of its father’s domicile, 
through marriage of the parents or acknowledgment by the 
father, is a citizen of the United States within the meaning of 
section 1993 of the Revised Statutes. 

Where such child’s claim of American citizenship rests upon a 
decree of adoption and legitimation of the United States Court for 
China it is of no effect, since no jurisdiction has been conferred 
upon that court to enter such decree. 


DEPARTMENT OF JUSTICE, 
April 7, 1920. 

Sir: I beg to acknowledge receipt of the letter of your 
predecessor of February 27, 1920, requesting the expression 
of my opinion upon the question whether a child born out 
of wedlock, in a foreign country, of an American father 
and an alien mother, and subsequently legitimated, through 
marriage of the parents or acknowledgment by the father 
or the decree of a court, may be considered a native citizen 
of the United States under the provision of section 1993 of 
the Revised Statutes of the United States, which reads as , 
follows: | | 

“ Sec. 1993. All children heretofore born or hereafter 
born out of the limits and jurisdiction of the United States, 
whose fathers were or may be at the time of their birth 
citizens thereof, are declared to be citizens of the United 
States; but the rights of citizenship shall not descend to 
children whose fathers never resided in the United States.” 

This precise question is one which has never been de- 
cided. It has, it is true, been frequently stated that at 
common law an illegitimate child was nullius filius, and it 
was for that reason held in Guyer v. Smith, 22 Md. 239, 
that Revised Statutes section 1993 did not apply to it. 
But the rule that an illegitimate child is nullius filius 
means merely that for some purposes the law, from con- 
siderations of public policy, refuses to recognize any rela- 
tionship between the child and its parents. It could not, 
at common law, inherit from them nor through them and 
had no heirs except those of its own body. 
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But it has often been stated that the rule applied only to 
the case of inheritances (2 Kent, Commentaries 214; Aing 
v. Lnhabitants of Hodnett 1 T. R. 96, 101; 99 Reprints 
993, 996; Garland v. Harrison, 8 Leigh 368,372.) Even 
the common law recognized the blood relationship of bas- 
tards where public policy required it. Thus marriage 
within prohibited degrees of consanguinity and affinity is 
none the less void and incestuous because one of the parties 
to it is illegitimate. (Hains v. Jeffell, 1 Lord Raymond, 
68; 91 Reprints 942.) A bastard has been considered to be 
within the marriage act of 26 George II, which required 
the consent of the father, guardian, or mother to the valid- 
ity of the marriage of a minor. (King v. [nhabitants of 
Hodnett, 1 T. R. 96; 99 Reprints 993; 2 Kent, Com- 
mentaries, * 214.) The mother, as its natural guardian. 
has the right to the custody and control of her illegitimate 
child and a corresponding duty to support it, at least until 
it attains an age when it can, in contemplation of law, 
make an election between father and mother (7 C. J. 953), 
and the right of the putative father to its custody as against 
everyone but the mother has often been recognized. (Bur- 
~ well’s Case, 1 Ventris, 48; Sherman’s Case, 1 Ventris, 210; 
Pote’s Appeal, 106 Pa. 574, 580; Byrne v. Love, 14 Tex. 95; 
Barela v. Roberts, 34 Tex. 554.) 

In Moritz v. Garnhart, 7 Watts 302, the Court said (p. 
303) : 

“ Though a bastard be not looked upon as a child for any 
civil purpose, the ties of nature are regarded in respect to 
its maintenance. The putative father, though not legally 
related to it, is so far considered its natural guardian as to 
be entitled to the custody of it. In the King v. Cornforth, 
2 Stra. 1162, the court granted an information for the ab- 
duction of a natural daughter from the protection of her 
putative father, thinking that a bastard is within the 4 
and 5 Ph. & M., c. 8, which punishes the taking away of 
any maid or unmarried woman child from the possession 
of the father, mother, or person having the governance of 
it. Between the father and the mother, however, the latter 
seems to have the prior claim; E'w parte Knee, 1 N. R. 148; 
for if the father obtain the custody surreptitiously, the 
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king’s bench will make him restore it. Mex v. Soper, 5 
T. R. 278; S. P., Rex v. Mosely, 3 East 224, and Rew v. 
Hopkins, 7 East 579. Indeed it seems to have been doubted 
in Strangeways v. hobinson, 4 Taunt., 498. whether he has 
a right to the custody in any case. Yet in Rex v. Cornfoot, 
1 Boot’s Poor Laws 465, it was held that a putative father 
has a natural right to the care and education of his illegiti- 
mate child; and in Newland v. Osman, 1 Boot’s Poor Laws 
466, he was allowed to take it from the parish and main- 
tain it. It may be safely said, then, that the law recog- 
nizes the rights of putative paternity for purposes of nur- 
ture and education.” | 

The rights of an illegitimate child have in this country 
been greatly enlarged by statute. The rules of the common 
law were based on the supposition that by subjecting an 
illegitimate child to severe disabilities, illicit relations be- 
tween the sexes would be discouraged. This view has now 
been abandoned. In practically every State it is provided 
that such a child may inherit from its mother and in many 
if may inherit from its father, where it has been legitimated 
through the marriage of its parents or acknowledgment by 
its father as his own. These statutes are an expression of 
the modern view that where the identity of the parents is 
established considerations of public policy no longer forbid 
the recognition of their relationship to the child. 

When, by the law of the State where the father of an 
illegitimate child, at the time of his marriage with its 
mother, or his acknowledgment of the child as his own, is 
domiciled, the child is legitimated, it will be regarded as 
legitimate everywhere, even in States whose laws do not 
recognize subsequent legitimation. (/owler v. Fowler, 131 
N. C. 169; Miller v. Miller, 91 N. Y. 315; Ross v. Ross, 129 
Mass. 243; Story Conflict of Laws, sec. 93b). Since the 
recognition of the relationship of an illegitimate child to 
a father whose identity has been established in the manner 
provided by statute is no longer against public policy even 
where the right to inherit from its father is involved, that 
relationship should be recognized as existing from the date 
of the child’s birth. The State Department has for many 
years held that a child born out of wedlock which, by the 
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laws of its father’s domicile has been legitimated, is a citi- 
zen of the United States within the meaning of Revised 
Statutes, section 1993. There appear to be no considera- 
tions of public policy which require a different decision. 

These considerations are decisive of the cases of Jacques 
Robert Smith and William Alonzo Oppenheimer. It ap- 
pears that both of these children were legitimated in ac- 
cordance with the laws of their fathers’ domicile. 

However, in the case of George Feuerbach the situation 
is different. His claim of American citizenship rests upon 

a decree of adoption and legitimation of the United States 
Court for China entered on the petition of Gustav Feuer- 
bach, the father. The jurisdiction of the courts of this 
country to enter such decrees rests entirely upon statute. 
No such jurisdiction has been conferred upon the United 
States Court for China, and the decree in question is, there- 
fore, of no effect. 

Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF STATE. 





PORTO RICAN BOND ISSUE. 


The proposed issue of bonds to the amount of one million dollars for 
the construction of roads and bridges in Porto Rico being au- 
thorized by Act No. 71 of the Legislative Assembly of Porto Rico 
of April 13, 1916, the bonds will, if issued under the conditions | 
prescribed by the said Act of Porto Rico of April 13, 1916, be 
valid and binding obligations of the people of Porto Rico. 

Under section 3 of the Act of Congress of March 2, 1917, entitled 
“An Act to provide a civil government for Porto Rico, and for 
other purposes,” the Government of Porto Rico has power to levy 
sufficient taxes for sinking fund and interest on these bonds. 


DEPARTMENT OF JUSTICE, 
| April 7, 1920. 
Sir: I have the honor to acknowledge receipt of your 
letter of April 6, 1920, requesting my opinion as to the 
legality of a proposed issue of bonds of the people of Porto 
Rico to the amount of $1,000,000 for the purpose of con- 
structing roads and bridges in Porto Rico, the said issue 
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being authorized by act No. 71 of the Legislative Assem- 

bly of Porto Rico approved April 13, 1916. 
' Tt appears that these bonds are to be issued in the place 
of a ike amount of bonds authorized to be issued for the 
same purpose by resolutions adopted by the Executive 
Council of Porto Rico on August 5, 1919, as amended on 
September 2, 1919, bearing interest at the rate of 44 per 
cent. The legality of the former issue was approved by 
me on October 17, 1919 (82 Op. 51). It appears that sub- 
sequently the authorities of Porto Rico withdrew these 
bonds from the market and that the resolutions of the Ex- 
ecutive Council of Porto Rico were amended so as to pro- 
vide that the bonds authorized thereby should bear inter- 
est at the rate of 44 per cent. As the result of comparing 
the conditions prescribed in the resolutions adopted by the 
Executive Council of Porto Rico on August 5, 1919, as 
amended at the meetings held September 2, 1919; October 
16, 1919; January 12, 1920, and March 15, 1920, with the 
governing sections of the Act of April 13, 1916, I am satis- 
fied that the bonds issued under the conditions so pre- 
scribed will be valid and binding obligations of the people 
of Porto Rico. 

You also request my opinion on the question whether the 
Government of Porto Rico has power to levy sufficient 
taxes for sinking fund and interest on these bonds. I am 
of the opinion that under section 3 of the Act of Congress 
approved March 2, 1917 (39 Stat. 953), entitled “An act to 
provide a civil government for Porto Rico, and for other 
purposes,” the Government of Porto Rico has such power. 

Respectfully, | 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF War. 





DISTRICT OF COLUMBIA BONDS. 


Bonds issued by the District of Columbia under the Acts of Con- 
gress of June 20, 1874, and February 20, 1875 (18 Stat. 116, 382), 
are considered bonds of the United States within the meaning of 
sections 3702 to 3705 of the Revised Statutes, which provide for . 
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relief on account of destroyed or defaced coupon bonds and lost 
or destroyed registered bonds of the United States. 


DEPARTMENT OF JUSTICE, 
Apri 9, 1920. 

Sir: I beg to acknowledge receipt of your letter of 
March 10, 1920, requesting an expression of my opinion 
upon the question whether bonds issued by the District of 
Columbia under the Acts of Congress approved June 20, 
1874 (18 Stat. 116), and February 20, 1875 (18 Stat. 332), 
are considered bonds of the United States within the mean- 
ing of sections 3702 to 3705 of the Revised Statutes, which 
provide for relief on account of destroyed or defaced coupon 
bonds and lost or destroyed registered bonds of the United 
States. 

It has been held that such bonds are obligations of the 
United States, for the payment of which its faith is solemnly 
pledged (16 Op. 173). I think it clear that Revised 
Statutes sections 3702 to 3705 were intended to apply to all 
bonds for the payment of which the United States is re- 
sponsible, and that these provisions, therefore, apply to the 
bonds in question. 

Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To the StcRETARY OF THE TREASURY. 





ESTATE TAX NOT DEDUCTIBLE FROM INCOME TAX. 


The Federal estate tax is not deductible under the provisions of 
paragraph 3 of section 214 (a) of the Revenue Act of 1918 (40 
Stat. 1067), in computing the income of estates of deceased per- 
sons for the purpose of taxes under the provisions of section 
219 (a) of said Act (40 Stat. 1071). 


DEPARTMENT OF JUSTICE, 
A pril 10, 1920. 

Srr: I have the honor to acknowledge receipt of the let- 
ter of your predecessor, dated January 15, 1920, requesting 
an opinion on the following question: 

“Ts the Federal estate tax deductible under the pro- 
visions of section 214 (a) (3) of the Act of February 24, 
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1919, in computing the income received by estates of de- 
ceased persons for the purpose of taxes under the pro- 
visions of section 219 (a)? ” 

I have no hesitancy in answering this question in the 
negative. In so doing, the following provisions of the 
Revenue Act of February 24, 1919 (40 Stat. 1057), are in- 
volved: 

Section 210 imposes upon the net income of individuals 
a normal tax for the year 1918 of 6 per cent on the first 
$4,000 and 12 per cent on the remainder. Section 211 1m- 
poses on the net income of individuals in excess of $5,000 
an additional or surtax, which is graduated and ranges from 
1 per cent of the amount by which the net income exceeds 
$5,000 and does not exceed $6,000 to 65 per cent of the 
amount by which the net income exceeds $1,000,000. Sec- 
tion 212 defines net income as what is left after making 
certain deductions from the gross income. Section 214 
enumerates these deductions, the purpose of which 1s to 
arrive at the amount which represents the actual gain or 
profit of the individual during the tax year. Among these 
deductions is the following: | 

“Taxes paid or accrued within the taxable year imposed 
(a) by the authority of the United States, except income, 
war-profits, and excess-profits taxes; or (6) by the au- 
thority of any of its possessions * * *; or (c) by the 
authority of any State or Territory * * *.” (40 Stat. 
1067.) 

Section 219 (a) (40 Stat. 1071) is: 

“That the tax imposed by sections 210 and 211 shall 
apply to the income of estates or of any kind of property 
held in trust, including— 

“(1) Income received by estates of deceased persons dur- 
ing the period of administration or settlement of the 
estate ;” 


i ie a a a * a 


Subsection (6) (40 Stat. 1071) provides that— 

“The fiduciary shall be responsible for making the re- 
turn of income for the estate or trust for which he acts. 
The net income of the estate or trust shall be computed in 
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the same manner and on the same basis as provided in sec- 
tion 212,” 

with one exception not material to the present question. 
Subsection (¢) provides that the estate or trust shall, for 
the purpose of the norma! tax, be allowed the same credits 
as are allowed to single persons under section 216—that 1s, 
an exemption of $1,000. It also provides that in determin- 
ing the net income of an estate during the period of admin- 
istration or settlement there may be deducted the amount 
of any income properly paid or. credited to any legatee, 
heir, or beneficiary. The so-called estate tax is imposed by 
sections 400 et seq. Section 401 (40 Stat. 1096) is: | 

“That * * * a tax equal to the sum of the follow- 
ing percentages of the value of the net estate * * * is 
hereby imposed upon the transfer of the net estate of every 
decedent dying after the passage of this Act, * * *.” 

Section 403 provides for determining the amount of the 
net estate. In substance, all debts and expenses of adminis- 
tration are to be deducted, together with an exemption of 
$50,000, the remainder being the net estate as that term is 
used in the Act. The tax is 1 per centum of the amount of 
the net estate not in excess of $50,000, and gradually in- 
creases until it reaches 25 per centum of the amount by. 
which the net estate exceeds $10,000,000. By section 404 
the executor is required to make returns of the estate upon 
which the tax is to be computed. Section 406 (40 Stat. 
1099) is: 

“That the tax shall be due one year after the decedent’s 
death; but in any case where the Commissioner finds that 
payment of the tax within one year after the decedent’s 
death would impose undue hardship upon the estate, he 
may grant an extension of time for the payment of the 
tax for a period not to exceed three years from the due 
date. If the tax is not paid within one year and 180 days 
after the decedent’s death, interest at the rate of 6 per 
centum per annum from the expiration of one year after 
the decedent’s death shall be added as part of the tax.” 

By other sections of the act the tax is made a lien upon 
the gross estate; but if collected out of property passing 
to any person other than the executor, it is provided that 
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such person shall be entitled to reimbursement or to a just 
and equitable contribution by persons whose interest in the 
estate would have been reduced if the tax had been paid by 
the executor. 

Section 400 (40 Stat. 1096) 1s, in part: 

“The term ‘executor’ means the executor or adminis- 
trator of the decedent, or, if there is no executor or admin- 
istrator, any person who takes possession of any property 
of the decedent.” 

It is obvious that the result of the various sections above 
referred to is that every individual is liable for a tax on the 
net income accruing to him up to the moment of his death; 
that upon his death his estate passes to others, either di- 
rectly or through an executor or administrator, but that in 
the act of passing it is diminished to the extent of the Fed- 
eral estate tax; that the estate received by or for those suc- 
ceeding to it is the estate which the decedent owned at the 
time of his death less the amount by which it has been 
diminished through the imposition of the tax on its trans- 
fer; and that the income derived from the estate thus 
diminished is the income which is subject to tax during the 
period of administration or settlement. | 

The inheritance tax is entirely separate and distinct 
from the income tax. In substance, the Government col- 
lects a tax on the income accruing up to the moment of 
death. It then takes out of the estate a certain part as a 
transfer tax. The remainder passes and becomes the estate, 
the income of which is taxable while it is being adminis- 
tered. When the estate passes into the possession of an ex- 
ecutor. he holds in trust for the United States that portion 
which is required to be deducted as a transfer tax. The 
remainder is the estate which he holds in trust for credi- 
tors and beneficiaries, and the income of which is taxable. 
When he pays to the Government that which he has been 
holding in trust for it he pays nothing out of the estate 
the income of which is subject to tax. The law separates 
_ this part of the original estate from that part which is to 
be treated as the estate for purposes of income taxes. 

The so-called estate tax is, in terms, imposed upon the 
transfer of the estate. It is not a tax upon the property 
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but it is one of the form of taxes known as death duties. 
In Knowlton v. Moore, 178 U.S. 41, 56, speaking of taxes 
of this kind, it was said: : 

“Although different modes of assessing such iii pre- 
vail, and although they have different accidental names, 
sink as probate duties, stamp duties, taxes on the transac-. 
tion, or the act of passing of an estate or a succession, 
legacy taxes, estate taxes, or privilege taxes, nevertheless 
tax laws of this nature in all countries rest in their essence 
upon the principle that death is the generating source 
from which the particular taxing power takes its being 
and that it is the power to transmit, or the transmission 
from the dead to the living, on which such taxes are more 
immediately rested.” 

And speaking further of inheritance and legacy taxes 
the court, at page 54, quoted from UV nited States v. Perkins, 
163 U.S. 625, as follows: 

“The tax is not upon the property, in the ordinary 
sense of the term, but upon the right to dispose of it, and 
it is not until it has yielded its contribution to the State 
that it becomes the property of the legatee.” 

In the case last referred to it was held that an estate or 
transfer tax imposed by a State was valid when applied 
to a legacy to the United States Government, the court 
saying: 

“The legacy becomes the property of the United States 
only after it has suffered a diminution to the amount of the 
tax, and it is only upon this condition that the legislature 
assents to a bequest for it.” (163 U.S. 630). 

In the present case the amount of the transfer tax is 
computed upon the net value of the estate passing, and it 
is expressly provided that it is collectible whether the 
property passes directly into the possession of the bene- 
ficiary or first passes through the hands of an executor or 
administrator. To illustrate we may take an extreme case. 
Suppose a man dies intestate the owner of a large estate 
consisting exclusively of real property and leaving but a 
single heir. The title to his property passes directly to the 
heir. What the heir really receives is an equity in the 
property measured by the difference between its value and 
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the amount of indebtedness to which it is subject. If there 
is indebtedness, he may, 1f he chooses, pay it off and thus 
become the owner of the entire property. What has passed. 
to him, however, by the death of the decedent is still the 
difference between the value of the property and the in- 
debtedness which he has seen fit to pay. The Federal Gov- 
ernment, however, has imposed a transfer tax which still. 
further reduces the value of his equity. Again, he may, 
if he chooses, pay this in order to keep the property intact. 
In that event, there will have passed from the decedent 
an estate the value of which was the difference between 
the value of the property and the indebtedness to which it 
was subject. In the act of passing, however, this value has 
been diminished to the extent of the Federal estate tax, 
and when it reaches the heir it is what passed from the 
decedent less the amount of the estate tax. The heir, how- 
ever, takes possession of the property immediately upon 
the death of the decedent, and from that moment receives 
the income arising from it. When it comes to making his 
income tax report he does not include the value of the 
property received, but he does include all income derived 
from it. If he should claim the right to deduct the amount 
of the inheritance tax, the answer would be that he has 
has not, in fact, paid that tax but the law treated it as 
deducted from the estate before it reached him. Having 
been paid out of property which never came to or belonged 
to him, he can not fairly claim to have paid it or to be en- © 
titled to a deduction for it. 

The same principle apphes when the property of a de- 
cedent passes into the hands of an executor or adminis- 
trator. ‘The executor receives the income derived from the 
property under his control. Out of this he is entitled to 
deduct, with certain exceptions, taxes paid by him. It is 
in his capacity as the representative of those ultimately 
entitled to the estate that he is subject to income tax. By 
virtue of the Federal estate tax, he may be said to act in a 
dual capacity. He must first take possession of that part 
of the estate which the Government has reserved to itself 
as a transfer tax. As to this he takes possession for the 
Government, and his sole duty is to turn it over to the 
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Government. What comes to his hands, as the representa- 
tive of the beneficiaries of the estate, is what is left of the 
original estate after deducting this tax. When, therefore, 
he pays the estate tax, he does not pay it out of the estate 
which in his hands is subject to taxation, but simply de- 
livers to the Government that which by law was taken out 
of the estate before it passed to him as the representative 
of the ultimate beneficiaries. 

In a recent case before District Judge Augustus N. Hand 
(Prentiss v. Fisner, 260 Fed. 589, 590) the right was as- 
serted to deduct from gross income the amount of transfer 
taxes imposed by the State of New York. The taxes in 
question were exactly like the Federal estate tax, and, as 
has been seen, taxes imposed by the State are deductible in 
the same way as those imposed by the Federal Govern- 
ment. Judge Hand, however, held that the transfer taxes 
in question were not deductible. In doing so he quoted 
from the case of Matter of Swift, 187 N. Y. 77, as follows: 

“ What has the State done, in effect, by the enactment of 
this tax law? It reaches out and appropriates for its use 
a portion of the property at the moment of its owner’s de- 
cease, allowing only the balance to pass in the way di- 
rected by the testator, or permitted by its intestate law.” 

After quoting this, Judge Hand said: 

“To say that the legatee, devisee, heir, or distributee 
receives the property without any deduction and then pays 
the tax is really a most artificial way of viewing the trans- 
action. In the case of personal property: he really only 
gets the balance, with a credit as a matter of convenient 
bookkeeping to the amount of the tax. In the case of real 
estate he receives properly speaking an equity. He can pay 
the tax and get the land freed from the incumbrance, or 
the State can foreclose the lien and he will receive the bal- 
ance. In-either case the only natural way to treat him is 
as a recipient-of a net amount. The condition of the devo- 
lution of the property is the receipt of the transfer tax by 
the State.” 

For the reason, therefore, that the inheritance tax is not 
in any proper sense paid out of the estate which is liable 
for income tax, I am of opinion that that tax is not de- 
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ductible under the provisions of section 214 (a) (3) of 
the Act of February 24, 1919 (40 Stat. 1067), in computing 
the income of estates of deceased persons for the purpose 
of taxes under the provisions of section 219 m (40 Stat. 
1071). 
Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF THE TREASURY. 





CIVIL SERVICE — MILITARY PREFERENCE — REEMPLOY- 
MENT REGISTER. 


By a provision of the Deficiency Appropriation Act of July 11, 1919 
(41 Stat. 37), a preference in the matter of appointment to 
clerical and other positions in the Executive branch of the Gov- 
ernment is given to honorably discharged soldiers, sailors, etce., 
over all other persons who may be eligible to appointment. 

Appointments can not be made from the Civil Service Commis- 
sion’s reemployment register of eligibles without military prefer- 

- ence before the regular register of eligibles with military prefer- 
ence is exhausted. 

DEPARTMENT OF JUSTICE, 
April 18, 1920. 

Sir: You have recently referred to me a letter from the. 
Civil Service Commission dated April 5, 1920, requesting 
of me an expression of my opinion upon the question of 
law arising out of the following state of facts: 

To avoid the loss of the services of .civil-service em- 
ployees who have been separated from the service because 
of a reduction of force and who have been recommended 
for further employment by the Government because of 
demonstrated efficiency in the offices from which they have 
been separated, an Executive order was issued on November 
29, 1918, requiring the Civil Service Commission to estab- 
lish separate reemployment registers from which such em- 
ployees may be certified for vacancies in other offices at the 
request of the Department making the requisition. 

By the Act of July 11, 1919 (41 Stat. 37), it is provided: 

‘That hereafter in making appointments to clerical and 
other positions in the Executive branch of the Government 
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in the District of Columbia or elsewhere preference shall be 
given to honorably discharged soldiers, sailors, and ma- 
rines, and widows of such, and to the wives of injured sol- 
diers, sailors and marines who themselves are not qualified, 
but whose wives are qualified to hold such positions.” 

For the purpose of giving effect to these provisions the 
Civil Service Commission has established a reemployment 
and a regular register of eligibles with military preference 
and similar registers of eligibles without military prefer- 
ence. The question now raised is whether appointments 
may be made from the reemployment register of eligibles 
without military preference before the regular register of 
eligibles with military preference is exhausted, notwith- 
standing the above-quoted provision of the Act of July 
11, 1919. 

The preference given by that provision is a preference 
over all other persons who may be eligible to appointment. 
No exceptions are expressed and none can be read into the 
Act. Its provisions are mandatory and must be strictly 
complied with. Your question must, therefore, be answered 
in the negative. 

Respectfully, 
A. MITCHELL PALMER. 


To the PRESIDENT. 





REINSTATEMENT OF FORMER GOVERNMENT EMPLOYEES 
WHO ENTERED THE MILITARY OR NAVAL SERVICE. 


Under the provision of the Naval Appropriation Act of July 11, 1919 
(41 Stat. 142), which relates to the reinstatement of former Gov- 
ernment employees who have entered the military or naval service 
of the United States in the war with the German Government, 
application for reinstatement must be made within a reasonable 
time after the applicant has received an honorable discharge from 
such service. 

What constitutes a reasonable time for making application for 
reinstatement is a question of fact, depending upon the peculiar 
circumstances of each case. 

DEPARTMENT OF JUSTICE, 
April 22, 1920. 
Srr: I have the honor to acknowledge receipt of your 
letter of April 19, 1920, requesting of me an expression of 
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my opinion upon the question within what time a former 
Government employee who has received an honorable dis- 
charge from the United States military or naval service 
must make application for reinstatement to his former 
position. 

The Act of July 11, 1919 (41 Stat. 142), provides: 

“That all former Government employees who have 
entered the military or naval service of the United States 
in the war with the German Government shall be rein- 
stated on application to their former positions if they have 
received an honorable discharge and are qualified to per- 
form the duties of the position.” 

Since the law does not fix the time within which appli- 
cation for reinstatement must be made, such application 
must be made within a reasonable time after the applicant 
is discharged.-: What constitutes a reasonable time is a 
question of fact, depending upon the peculiar circum- 
stances of each case. 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF THE TREASURY. 





RETIREMENT OF REAR ADMIRAL POND. 


The retirement of Rear Admiral Charles F. Pond, which was made 
' pursuant to section 1443 of the Revised Statutes, became effective, 

so as to create a vacancy which might be filled by the appointing 

power, when his application for retirement was approved by the 

President. 

DEPARTMENT OF JUSTICE, 
May 1, 1920. 

Sir: I have the honor to acknowledge the receipt of your 
letter of February 16, asking my opinion on a question 
of law arising out of the retirement of Rear Admiral 
Charles F. Pond. The retirement of this officer was made 
pursuant to section 1448, Revised Statutes, which provides: 

“ When any officer of the Navy has been forty years in 
the service of the United States he may be retired from 
active service by the President upon his own application.” 

The precise question you put is whether his retirement 
under this statute took effect, so as to create a vacancy which 
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might be filled by the appointing power, at the date his 
application for retirement was approved by the President, 
or not until he received notice of the President’s action. 

While the subject is not free from doubt, it is my opinion 
that, for the purpose mentioned, the vacancy occurred at 
the prior period. 

In Marbury v. Madison, 1 neailic 137, 161, the Supreme 
Court held that an appointment to office takes effect when 
the appointing power has done everything in regard to it 
required by law. This rule is now settled in the law of 
the United States. (United States v. Bradley, 10 Pet. 348, 
364; United States v. Linn, 15 Pet. 290, 3138; Uneted States 
v. ie Baron, 19 How. 73, 78.) The same principle has 
been applied to patents issued by the United States (United 
States v. Schurz, 102 U.S. 378, 397-899). This principle 
is applicable to the retirement of an officer of the Navy 
under section 1443, Revised Statutes. By that section three 
facts must exist. The officer must have been 40 years in 
the service; he must apply for retirement; and the Presi- 
dent must act upon his application. When these three 
things occur, it is my opinion that the officer’s status 
changes from that of an active officer to that of a retired 
officer. It is obvious that the officer’s status should be a 
matter of official record. If, therefore, it depends upon 
his receiving notice, there might be no record showing when 
the vacancy occurs. In the instant case the officer was in 
California. It would be possible in a similar case for the 
officer to be in any other part of the world. He is not re- 
quired to advise the Navy Department that he has received 
the notice of his retirement, and might not do so. In the 
absence of such notice neither the President nor the Navy 
Department would know whether or when he received the 
notice, and, consequently, would not know whether or not 
there was a vacancy. 

The fact that the officer might be under obligation to 
continue in the discharge of his duties until he is notified 
of the action of the President, while creating some dif- 
ficulty in reaching a conclusion, does not justify a different 
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conclusion. When the officer is absent from Washingtoy 
it 1s inevitable that the action of the President can not be 
known to him at the moment it is taken. The retirement, 
therefore, must become effective when the official record is 
completed by the action of the President or when the cflicer 
receives notice of his action. One of these conclusions 
permits of a public record available for all public pur- 
poses, while the other would depend upon an event which 
may take place in some remote part of the world at a time 
rendered uncertain by the method and difficulties of com- 
munication and of which there might be no public record. 
The statute provides that the officer upon his application 
may be retired by the President, not that he may be retired 
by notice of the President’s action. I am, therefore, of 
the opinion that for the purpose involved in your question 
the retirement of Read Admiral Pond became effective 
when the President acted upon his application. 
Respectfully, 
C. B. AMES, 
Acting Attorney laidaidasall 


To THE SECRETARY OF THE NAVY. 





CITIZENSHIP—MARRIAGE ABROAD OF AN IMMORAL ALIEN 
WOMAN TO AN AMERICAN CITIZEN. 


The proviso in section 19 of the Immigration Act of February 5, 
1917 (89 Stat. 889), which declares that the marriage of an 
_ {mmoral alien female to an American citizen shall not invest such 
female with citizenship, is limited to marriages of immoral alien 
women to Amercan citizens which are solemnized in this country. 


DEPARTMENT OF JUSTICE, 
May 8, 1920. 

Sir: I have the honor to acknowledge receipt ot your 
letter of the 26th ultimo (54692-654), wherein you request 
my opinion upon the application to the marriage abroad 
of an immoral alien woman to an American citizen, of the 
following proviso contained in section 19 of the Immigra- 
tion Act of February 5, 1917 (39 Stat. 874, 889) : 

“That the marriage to an American citizen of a female 
of the sexually immoral classes the exclusion or deportation 
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of which is prescribed by this. Act shall not invest such 
female with United States citizenship if the marriage of 
such alien female shall be solemnized after her arrest or 
after the commission of acts which make her liable to de- 
portation under this Act.” 

With your letter you transmit a copy of a communication 
you addressed to the Secretary of State, in which you take 
the position that the proviso here drawn in question, has 
no application to legal marriages performed abroad. You 
also submit a copy of a letter received by you from the 
Acting Secretary of State in which that official suggests, 
_but does not urge, that marriages performed abroad as 
well as in this country, are perhaps within the scope of the 
proviso. It is this diversity of views which has seemingly 
led you and him to seek my opinion. 

After a careful examination of the question submitted, I 
find no difficulty in pronouncing your view of the proviso to 
be the correct one. Its accuracy may be demonstrated by 
the following considerations: 

1. The proviso, drawn in question, consists of two parts: 
The first designating the class of alien women Congress 
sought to prevent from obtaining citizenship through mar- 
riage to an American citizen, and the second part of the 
proviso prescribing the time and circumstances when such 
marriage should prevent citizenship of the woman from 
attaching. Thus in any case of an immoral alien woman 
minarrying an American citizen, the first question to be de- 
termined by you would be whether she belonged to “the 
sexually immoral classes, the exclusion or deportation of 
which is prescribed” by the Immigration Act of 1917, 
supra. Having concluded that she did fall within such 
descriptive class, it would then become necessary, in order 
to deal with her as an alien, to further find that her mar- 
riage was “ solemnized after her arrest or after the commis- 
sion of the acts which make her hable to deportation” 
under the said Immigration Act of 1917. As arrest and 
liability to deportation can only arise after the entrance of 
the alien woman into the United States, it inevitably fol- 
lows that it is marriage solemnized in this country, and not 
abroad, which the proviso was framed to reach. 
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2. Moreover, the proviso forms a part of and must be 
interpreted in the light of the whole context of section 19. 
That section deals solely with aliens after their entrance 
into this country, not to those applying to enter; and if the 
proviso were less clear, every pertinent rule of statutory 
construction would require that it be interpreted in har- 
mony with the general scheme of the whole section of 
which it forms an integral part. 

3. Finally, if any doubt remained as to the correctness 
of the conclusion I have reached, it would be dispelled by 
a reference to the legislative history of the proviso. .As 
originally introduced it read as follows (Cong. Rec. vol. 
56, part 5, p. 51738) : 

“ Provided, That, for the purposes of this act, the mar- 
riage to an American citizen of a female of the sexually 
immoral classes the exclusion or deportation of which is 
prescribed by this act shall not invest such female with 
United States citizenship.” 

On motion of Mr. Mann, the words “ for the purposes of 
tinis act” were stricken out, and thereupon Mr. McLaugh- 
lin offered an amendment adding to the proviso the 
language which now immediately follows the word “ citi- 
zenship” therein. (Idem, pp. 5173 and 5174.) In ex- 
plaining his amendment Mr. McLaughlin said (p. 5174) : 

‘“ Mr. Chairman, I was impressed by the argument of 
the gentleman from Illinois to the effect that this proviso 
may be or is unconstitutional. I doubt very much myself 
if Congress can in an act of this kind provide that under 
certain circumstances citizenship shall not invest, whereas 
other laws provide that there shall be citizenship, with all 
rights pertaining thereto. I appreciate what the gentle- 
man from New York (Mr. Bennet) and the gentleman 
from Alabama (Mr. Burnett) have said, that sometimes 
females take advantage of marriage to evade deportation, 
end it is a vicious practice. It seems to me that my amend- 
ment would meet that trouble. If the marriage is solem- 
nized after the arrest, after the female is subject to arrest, or 
after she has committed acts or has been guilty of conduct 
making her liable to arrest and deportation, then her mar- 
riage shall not protect her, shall not invest her with citi- 
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zenship. It seems to me that that will remove the ob- 
jections raised and meet the situation entirely.” 

I, therefore, have the honor to advise you that the pro- 
viso here in question is limited to marriages of immoral 
alien women to American citizens which are solemnized 
m this country. 


Respectfully, 
A. MITCHELL PALMER, 


To THE SECRETARY OF LABOR. 





WAR FINANCE CORPORATION—AUTHORITY TO SUSPEND 
LOANS AND RETIRE OUTSTANDING CAPITAL STOCK. 


The Board of Directors of the War Finance Corporation is vested 
under existing law with discretion to suspend further loans and 
operations. 

The War Finance Corporation has no power to use funds on hand, 
even though they are not needed for the payment of debts of the 
Corporation, for commitments already made, or for its operating 
expenses, to retire a part of its outstanding capital stock, nor is 
the Secretary of the Treasury authorized to assent to such retire- 
ment. 

DEPARTMENT OF JUSTICE, 


May 10, 1920. 

Sir: I beg to acknowledge receipt of your letter of May 
6, 1920, in which you request the expression of my opinion 
upon the following questions of law: 

1. Is the Board of Directors of the War Finance Cor- 
poration vested under existing law with discretion to sus- 
rend further loans and other operations except as inci- 
dental to liquidation ? 

_ 2. May the funds of the War Finance Corporation not 
needed for the payment of its debts, for commitments al- 
ready made, or for its operating expenses, be used under 
existing law to retire a substantial portion of its outstand- 
ing capital stock ¢ 

_ 8. May the Secretary of the Treasury assent to such re- 
tirement ? 

The War Finance Corporation was created by the Act 
of April 5, 1918 (40 Stat. 506). By that Act the manage- 
ment of the Corporation is vested in a Board of Directors 





182 War Finance Corporation. 


consisting of the Secretary of the Treasury and four other 
persons (sec. 3) who are “created a body corporate and 
politic in deed and in law ” which shall have succession for 
a period of 10 years (sec. 1). The Corporation is vested 
with the powers usually incidental to corporate existence, 
-and the Board of Directors is given the customary powers 
of appointing and fixing the compensation of officers and 
employees necessary for the transaction of its business, de- 
fining their duties, requiring bonds of them, dismissing 
them at pleasure and prescribing by-laws regulating the 
manner in which the business of the Corporation shall be 
conducted. (Sec. 6.) 

By sections 7 to 9 the Corporation is authorized and em- 
powered, subject to certain restrictions, (1) to make ad- 
vances to any bank, banker or trust company which shall 
have made after April 6, 1917, and shall have outstand- 
ing any loan to any person conducting a going business in 
the United States whose operations shall be necessary or 
contributory to the prosecution of the war or which shall 
have rendered financial assistance to any such persons by 
the purchase after April 6, 1917, of his bonds or other 
obligations; (2) in exceptional cases to make advances di- 
rectly to such person, but only for the purpose of conduct- 
- Ing such business in the United States and only when, in 
the opinion of its Board of Directors such person is unable 
to obtain funds upon reasonable terms through banking 
channels or through the general public; (3) to make ad- 
vances to any savings bank, banking institution or trust 
company which receives savings deposits or to any building 
or loan association whenever the Corporation shall deem 
such advances to be necessary or contributory to the prose- 
cution of the war or important in the public interest. 
Loans of this character can not be made after the expira- 
tion of six months after the termination of the war. 

By section 21, added by the amendment of March 8, 
1919 (40 Stat. 1309, 1313), the Corporation is authorized 
and empowered, subject to certain restrictions, to make ad- 
vances, in order to promote commerce with foreign nations 
through the extension of credits (1) to any person en- 
gaged in the United States in the business of exporting 
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therefrom domestic products to foreign countries if such 
person is, in the opinion of the directors, unable to obtain 
funds upon reasonable terms through banking channels; 
(2) to any bank, banker, or trust company in the United 
States which, after the taking effect of this section, makes 
an advance to any such person for the purpose of assisting 
in the exportation of such products. Loans of this charac- 
ter can not be made after the expiration of one year after 
the termination of the war. 

It is obvious that, within the time limitations imposed 
by these provisions, the determination of the question 
whether the conditions justifying the exercise of these 
powers still exist and, furthermore, whether, assuming 
their existence, these powers should continue to be exer- 
cised is a matter which is left to the decision of the Board 
of Directors. I have no doubt, therefore, that they have 
the power to determine at any time to suspend further 
loans and operations. Your first question must, there- 
fore, be answered in the affirmative. 

But I am also of the opinion that the War Finance 
Corporation has no power to use funds on hand, even 
though they are not needed for the payment of debts of 
the Corporation, for commitments already made or for its 
operating expenses, to retire a part of its outstanding capi- 
tal stock. It is true that corporations have, in the absence 
of constitutional or statutory prohibition, inherent power 
to buy, to sell, or to retire their own stock (Johnson County 
v. Thayer, 94 U.S. 631, 643; Allen v. Francisco Sugar Co., 
193 Fed. 825; Sanford v. First National Bank of Marys- 
ville, Kans., 238 Fed. 298; First Trust Co. v. Ill. Central 
Rh. R. Co., 256 Fed. 830, and many other cases). 

But I believe that the Act creating the War Finance Cor- 
poration contains certain provisions which are inconsistent 
with the existence of any such power in it. Section 15 pro- 
vides that “all net earnings of the Corporation not re- 
quired for its operations shall be accumulated as a reserve 
fund until such time as the Corporation liquidates. * * * 
Such reserve fund shall, upon the direction of the board 
of directors, with the approval of the Secretary of the 
Treasury, be invested in bonds and obligations of the 
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United States, issued or converted after September 24, 
1917, or, upon lke direction and approval may be de- 
posited in member banks of the Federal Reserve System, 
or in any of the Federal reserve banks, or be used from 
time to time, as well as any other funds of the Corpora- 
tion, in the purchase or redemption of any bonds issued by 
the Corporation.” (40 Stat. 510). 

It seems to me clear that under this section the War 
Finance Corporation can use its net earnings for the pur- 
poses enumerated and no other, and it does not seem to me 
reasonable to suppose that Congress intended that the Cor- 
poration should have power to use its capital for a purpose 
for which it could not use its reserve fund or surplus. 

But there is a further and even stronger objection to the 
retirement of the stock in the way suggested. It is self- 
evident that a corporation can not buy its own stock for the 
purpose of retiring it without the consent of the stock- 
belders from whom it is bought. In this case the United 
States is the owner of all the stock of the Corporation and 
it has not consented to sell its stock nor authorized the 
Secretary of the Treasury to do so in its behalf. It is true 
that by the Act of April 5, 1918, he is given certain broad 
powers of supervision over the conduct of the business of 
the Corporation. ‘Thus the Board of Directors can not 
make calls on the United States to pay its stock subscrip- 
tions (sec. 2), nor pass by-laws (sec. 6), nor buy, sell, or 
deal in bonds or other obligations of the United States | 
(sec. 11), nor fix the rate of interest which its own bonds 
shall bear or the terms on which they shall be sold (sec. 
12), nor the manner in which the reserve fund shall be in- 
vested without the approval of the Secretary of the Treas- 
ury (sec. 15). But no inference can be drawn from the 
bestowal of these powers on him that he is authorized to 
consent to the sale to the Corporation of the stock owned 
by the United States. Your second and third questions 
must, therefore, be answered in the negative. 

Respectfully, 
A. MITCHELL PALMER, 


To THE SECRETARY OF THE I REASURY, 
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COAST GUARD—PREFERENCE IN APPOINTMENTS. 


Men who served in the Coast Guard between April 6, 1917, and 
August 28, 1919, when the Coast Guard operated as a part of the 
Navy, but who were returned to the jurisdiction of the Treasury 
Department before their enlistments expired and were thereafter 
honorably discharged from the Coast Guard, come within the class 
of “ honorably discharged soldiers, sailors, and marines * to whom 
preference in appointments to clerical and other positions in the 
Executive branch of the Government is allowed under the Act of 
July 11, 1919 (41 Stat. 37). 

Persons who are honorably discharged from their enlistments in the 
Coast Guard after service under the jurisdiction of the Treasury 
Department during a time of peace should be considered within 
the class of “‘ honorably discharged soldiers, sailors, and marines ” 
to whom preference in appointments is allowed by the said Act of 
July 11, 1919. 

DEPARTMENT OF JUSTICE, 
May 13, 1920. 

Sir: In response to your request for my opinion on the 
questions submitted in a letter addressed to you by the 
Civil Service Commission dated March 26, 1920, I have 
the honor to reply. 

The questions submitted are: 

1. Do men who served in the Coast Guard between April 
6, 1917, and August 28, 1919, when the Coast Guard oper- 
ated in accordance with law as a part of the Navy, and 
who, according to the opinion of the Judge Advocate Gen- 
eral of the Navy, had the status of sailors while so serving, 
but who were returned to the jurisdiction of the Treasury 
Department before their enlistments expired and were 
thereafter honorably discharged from the Coast Guard, 
come within the class of “honorably discharged soldiers, 
sailors, and marines” to whom preference is allowed under 
the act of July 11, 1919? 

2. The Act of July 28, 1915, makes the Coast Guard a 
part of the military forces of the United States. Is the 
status of the Coast Guard as part of the military forces of 
the United States such as to bring persons who are honor- 
ably discharged from their enlistments in the Coast Guard 
after service under the jurisdiction of the Treasury De- 
partment during a time of peace, within the class of 
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“honorably discharged soldiers, sailors, and marines,” to 
whom preference is allowed by the Act of July 11, 1919? 

The Act of July 11, 1919 (41 Stat. 37), provides— 

“That hereafter in making appointments to clerical and 
other positions in the Executive branch of the Government 
in the District of Columbia or elsewhere preference shall 
be given to honorably discharged soldiers, sailors, and 
iLarines, and widows of such and to the wives of injured 
soldiers, sailors, and marines who themselves are not quali- 
fied, but whose wives are qualified, to hold such positions.” 

The Coast Guard was created by the Act of January 28, 
1915 (38 Stat. 800), in lieu of the then existing Revenue 
Cutter Service and Life Saving Service, whose duties it 
now performs. In an opinion rendered December 28, 1910 
(28 Op. 548), as to the status of the men in said service, 
Attorney General Wickersham held that the word 
“sailors” as used in Revised Statutes, section 4878, con- 
ferring upon all “soldiers, sailors or marines dying in the 

service of the United States” the privilege of interment in 
national cemeteries free of cost, did not apply to the com- 
missioned and warrant officers and seamen of the Revenue 
Cutter Service who died in the ordinary administration of 
that service in time of peace. The decision is based on the 
history of Revised Statutes, section 4878, which showed 
that the words “soldiers, sailors, or marines” as used 
therein had reference to persons in the Army, the Navy or 
Mariné Corps, and that the Revenue Cutter Service was . 
not a part of the Navy except when it was cooperating 
therewith in accordance with the express provisions of law 
on the subject. 

Afterwards, by the Act of March 4, 1911 (36 Stat. 1389), 
Congress authorized deceased officers and men of the Reve- 
nue Cutter Service to be so interred, thus expressing its in- 
tention that officers and men of the Revenue Cutter Serv- 
ice should be considered as “ soldiers, sailors, or marines,” 
certainly in so far as the provisions of section 4878 of the 
Revised Statutes are concerned. In commenting upon this 
action of Congress, Attorney General Wickersham, in an 
opinion dated February 17, 1913 (80 Op. 78), refers to 
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“Congress thus emphasizing its purpose to treat that serv- 
- Ice as a military force.” He further says therein: “ but 
the legislation of Congress with respect thereto, particu- 
larly that of more recent years, while not changing its 
primary functions, which appear to be those of an armed 
police force, enforcing the municipal laws of the United 
States upon the navigable waters thereof, has certainly 
gone far to characterize it as a military force.” 

This later opinion of the Attorney General indicates 
that the opinion of December 28, 1910, was not intended as 
deciding whether, under the further legislation, officers 
and men of the Revenue Cutter Service were or were not 
to be considered as falling within the description of “sol- 
diers, sailors, and marines.” 

The Act of January 28, 1915 (38 Stat. 805), provides as 
follows: 

“That there shall be established in leu of the existing 
Revenue Cutter Service and the Life Saving Service, to be 
composed of those two existing organizations, with the 
existing offices and positions and the incumbent officers and 
men of those two services, the Coast Guard, which shall 
constitute a part of the military forces of the United 
States and which shall operate under the Treasury Depart- 
ment in time of peace and operate as a part of the Navy, 
subject to the orders of the Secretary of the Navy, in time 
of war or when the President shall so direct.” 

It will be noted that this Act expressly provides that the 
Coast Guard thus created shall constitute at all times a 
part of the military forces of the United States, to operate 
under the Treasury Department in time of peace and as a 
part of the Navy, under the Secretary of the Navy, in time 
of war, or when the President shall so direct. It would 
further seem that the opinions previously rendered by this 
Department do not decide the questions now presented by 
the Civil Service Commission in view of the Acts of Con- 
gress passed subsequent to their rendition. 

It appears from the file that in reply to an inquiry from 
the Civil Service Commission as to the status of members 
of the Coast Guard for preference under the Act of Con- 
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gress approved July 11, 1919, allowing preference for 
honorably discharged soldiers, sailors, and marines, the 
Judge Advocate General of the Navy has given an opinion 
that “enlisted men of the Coast Guard honorably dis- 
charged therefrom at any time when the Coast Guard 
operates, pursuant to law, as a part of the Navy, are honor- 
ably discharged ‘sailors’” under said Act and as to such 
preferences. It does not clearly appear whether the Judge 
Advocate General’s opinion was asked as to the general 
status of such Coast Guard or whether the same was in- 
tended to express an opinion that none of such Coast 
Guard except such as were honorably discharged while the 
same were acting under the Navy Department, were within 
the operation of the law, and such opinion can not be taken 
as being an expression that the Coast Guard should not be 
considered when under the direction of the Treasury, still 
a part of the military forces. 

As further bearing upon the status of the Coast Guard, 
attention is called to the following Acts of Congress: 

The Act of October 6, 1917 (40 Stat. 402), contains the 
following language: 

“The term ‘military or nava! forces’ means the Army, 
the Navy, the Marine Corps, the Coast Guard, the Naval 
Reserves, the National Naval Volunteers, and any other 
branch of the United States service while serving pursuant 
to law with the Army or the Navy.” 

It will be noted that in this language it is provided that 
any branch of the United States service other than those 
specifically mentioned is covered by the term “ military or 
naval forces” only when that branch is serving, pursuant | 
to law, with the Army or the Navy. 

The Act of March 3, 1915 (38 Stat. 931), empowers the 
President to prepare a suitable medal of honor to be 
awarded to any officer of. the Navy, Marine Corps, or Coast 
Guard who shall have distinguished himself in battle or 
displayed extraordinary heroism in the line of his profes- 
sion. 

The Naval Appropriation Act of August 29, 1916 ad 
Stat. 600), provides: 
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“ Whenever, in time of war, the Coast Guard operates as 
a part of the Navy in accordance with law, the personnel 
of that service shall be subject to the.laws prescribed for 
the government of the Navy: Provided, That in the ini- 
tiation, prosecution, and completion of disciplinary action, 
including remission and mitigation of punishments for any 
offense committed by any officer or enlisted man. of the 
Coast Guard, the jurisdiction shall hereafter depend upon 
and be in accordance with the laws and regulations of the 
department having jurisdiction of the person of such of- 
fender at the various stages of such action: Provided 
further, That any punishment imposed and executed in ac- 
cordance with the provisions of this section shall not ex- 
ceed that to which the offender was liable at the time of the 
commission of his offense.” 

Under this Act an enlisted man of the Coast Guard who 
committed a military offense prior to April 6, 1917, while 
the Coast Guard was operating under the Treasury De- 
partment, if time had not permitted his being brought to 
trial by a Coast Guard court before that date, could be 
subsequently tried by a naval court-martial. Also, an en- 
listed man -of the Coast Guard who committed a military 
offense while the Coast Guard was operating as a part of 
the Navy, if time had not permitted his being brought to 
trial by a naval court-martial before August 28, 1919, 
when the Coast Guard was turned back to the Treasury 
Department, could be brought to trial, subsequent to that 
date, by a Coast Guard court. Such a man was admittedly 
in a military status—a “sailor of the United States ”— 
while operating as a part of the Navy. If, after August 
28, 1919, he is not in a military status, and no longer a 
“sailor of the United States,” it is not thought that Con- 
gress would have provided, in the Act of August 28, 1916, 
that he could be tried and punished for a military offense 
committed while he was 1n such status. 

The Act of August 29, 1916 (39 Stat. 582), provides that 
the prohibition against receiving more than one salary 
from the Government, when the combined amount of said 
salaries exceeds the sum of $2,000 per annum, shall not ap- 
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ply to retired officers or enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard. 

The Act of August 29, 1916 (39 Stat. 600, 601), author- 
izes the Secretaries of War and Navy, at the request of the 
Secretary of the Treasury, to receive officers and enlisted 
mnen of the Coast Guard for instruction in aviation at any 
aviation school maintained by the Army and Navy. 

The Act of August 29, 1916 (39 Stat. 649), provides that 
section 125 of the Act of June 3, 1916 (39 Stat. 216), rela- - 
tive to the protection of the uniform shall apply to the 
Coast Guard in the same manner as to the Army, Navy, 
and Marine Corps. 

The Act of October 6, 1917 (40 Stat. 391), providing for 
the reimbursement of officers, enlisted men, and others in 
the naval service for the loss or destruction of their per- 
sonal property and effects due to the operations of war or 
by shipwreck or other marine disaster extends the provl- 
sions of the Act to the personnel of the Coast Guard in like 
manner as to the personnel of the Navy, whether the Coast 
Guard is operating under the Treasury Department or 
operating as a part of the Navy. 

The Act of July 1, 1918 (40 Stat. 717, 731, 732), provides 
for the assignment to active duty and promotion of any 
commissioned or warrant officer of the Navy, Marine 
Corps, or Coast Guard on the retired list during the exist- 
ence of war or of a national emergency. The same Act 
provides for temporary promotions during the present 
war of certain officers of the Coast Guard to the same rank 
and grade in the Coast Guard not above captain and cap- 

ain of engineers as correspond to the rank and grade that 
may be attained in accordance with law either permanently 
or temporarily by line officers of the Regular Navy of the 
same length of total service. 

The Act of July 1, 1918 (40 Stat. 640), provides that 
cadets in the Coast Guard shall receive the same pay and 
allowances as are now or may hereafter be provided by law 
for midshipmen in the Navy. 

The Act of July 11, 1919 (41 Stat. 139), provides for the 
payment of mileage to all enlisted men of the Navy and 
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Coast Guard discharged under certain conditions and ex- 
_ tends certain privileges regarding reenlistment to enlisted 
men of the Navy, Marine Corps, and Coast Guard. 

The Coast Guard is organized on the basis of a naval 
force. It mans vessels, enforces the smuggling, sealing 
and other laws of the United States which might in time 
of peace bring it into collision with an armed resistance, 
and its service is very similar in these respects to service 
which the Army and Marine Corps are called upon to per- 
form. | 

As the Coast Guard is distinctly declared to be a part of 
the military service of the United States, and as it is in 
the active service of the United States at all times, I am of 
opinion, therefore, that each of the questions propounded 
by the Civil Service Commission should be answered in the 
affirmative, and that members of such Coast Guard honor- 
ably discharged under the conditions stated in each ques- 
tion, should be considered within the class of “ honorably 
discharged soldiers, sailors, and marines,” “to whom pre- 
ference 1s allowed by the act of July 11, 1919.” 

Respectfully, 
A. MITCHELL PALMER, 


To THe PRESIDENT, 





INTERSTATE COMMERCE COMMISSION—LOANS TO RAIL- 
ROADS TO PAY MATURING OBLIGATIONS, ETC. 


The Interstate Commerce Commission, in certificates it is author- 
ized by section 210 of the Transportation Act of February 28, 1920 
to make and address to the Secretary of the Treasury, may include 
recommendations that loans be made to carriers by railroad, 
subject to the Interstate Commerce Act, to pay maturing obliga- 
tions or refund maturing securities originally issued for: capital 
account. 

DEPARTMENT OF JUSTICE, 
May 15, 1920. 
Sirs: You have made a joint request for my opinion as 
to whether the. Interstate Commerce Commission under 
section 210 of the ‘ransportation Act, 1920, may “in cer- 
tificates it is authorized by said section to make and ad- 
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dress to the Secretary of the Treasury, include recommen- 
dations that loans be made to carriers by railroad, subject 
to the Interstate Commerce Act, to pay maturing obliga- 
tions, or refund maturing securities originally issued for 
capital account?” 

I think the question must be answered in the affirmative. 

Section 210 (41 Stat. 468) appropriates $300,000,000 as a 
revolving fund out of which loans may be made to carriers 
for the purpose of enabling them “ properly to serve the 
public during the transition period immediately following 
the termination of Federal control” (210 a.), or if “ neces- 
sary to enable the applicant properly to meet the transpor- 
tation needs of the public.” (210. b.} 

The question, therefore, is whether or not this language 
comprehends loans to pay maturing obligations or refund 
maturing securities originally issued for capital account. 
The prevention of foreclosures, protection against exorbi- 
tunt interest rates and other considerations might well be 
deemed by the commission as better enabling the carriers 
to “serve the public” and “ properly to meet the transpor- 
tation needs of the public.” If the Commission is of this 
opinion, the other conditions of the section are complied 
with, and the Commission so certifies, the Secretary of the 
‘Treasury is authorized to make the loan. 

This conclusion 1s strengthened by section 422 (10) of 
the Transportation Act, which creates the railroad contin- 
gent fund and provides that— 

“Tt shall be used by the Commission in furtherance of 
the public interest in railway transportation either by mak- 
ing loans to carriers to meet expenditures for capital ac- 
count or to refund maturing securities originally issued for 
capital account, or by purchasing transportation equip- 
ment and facilities and leasing the same to carriers, as 
hereinafter provided.” (41 Stat. 490.) 

This language plainly indicates that making loans to re- 
fund maturing securities or to meet expenditures for cap1- 
tal account is in furtherance of the public interest in rail- 
way transportation. The phrases “serve the public,” 
“ properly to meet the transportation needs of the public,” 
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and “in furtherance of the public interest in railway trans- 
portation ” were evidently used by the Congress to express 
the common thought of service to the public. The phrase 
last used, as shown by the language of section 422, in- 
cludes such loans as are embraced in your inquiry, and I 
see no reason to interpret the phrase used in section 210 so 
as to exclude such loans, 
Respectfully, 
C. B. AMES, 
Acting Attorney General. 


To THE SECRETARY OF THE TREASURY, 
i % C I XN XN 
o CHAIRMAN, INTERSTATE COMMERCE COMMISSION. 


WAR RISK INSURANCE ACT—INTERPRETATION OF PHRASE 
“IN THE LINE OF DUTY.” 


The Attorney General adheres to the views expressed in his opin- 
ion of August 21, 1919 (32 Op. 12) relative to the construction of 
the words “in the line of duty” as used in section 300 of the 
War Risk Insurance Act (40 Stat. 611), and declares further 
that a person is not entitled to compensation under said Act 
where the injury or disease is caused by ‘‘ something which grows 
out of relations unconnected with the service or is not the logical 
incident or provable effect of duty in the service.” 

A yeoman (female) in the United States Naval Reserve Force was 
killed by her husband through jealousy while returning to her 
home after her duty for the day; there was here an intervening 
cause growing out of the relations between the yeoman and her 
husband which had no connection with her service and her death 
can not be said to have occurred “in the line of duty.” 

A yeoman in the United States Navy, on duty at the United States 
Naval Headquarters, London, England, was accidentally killed, 
due to his unfamiliarity with the English traffic regulations, by 
& motor bus in the immediate vicinity of said headquarters but 
about three hours after he had completed his duty for the day; 
he was “in the line of duty” at the time of his death and as 
no cause for which he was responsible intervened, compensation 
must be made therefor. 

An electrician in the United States Naval Reserve Force on duty at 
Boston, Mass., who was on leave of absence, was returning from 
his home in Berlin, N. H., to his post in Boston, when he met 
his death in consequence of the automobile in which he was 
traveling being struck by a railroad train; there was here no 
intervening cause for which he was responsible and he was “in 
the line of duty ” within the meaning of the statute. 








Notr.—Opinion of May 18, 1920, relating to the sale of stock of K. & H. 
Neumond (Inc.), p. 265. 
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An enlisted man on authorized leave of absence from his ship at 
Brest, France, was injured while en route to Paris by the acci- 
dental discharge of a pistol in the hands of a soldier riding beside 
him on the train; there was here no intervening cause for which 
he was responsible, and he was “in the line of duty” within 
the meaning of the statute. 

An officer of the Naval Reserve Force while on leave of absence 
was injured by a pistol shot in attempting to assist «4 woman in 
distress, on his return from Coney Island to his home; there in- 
tervened in this case a cause growing out of his relation not to 
the service but to the public, and he can not be said to have 
been “in the line of duty ” within the meaning of the statute. 

As to the question whether a person is entitled to compensation 
under said Act where he “ was in a hospital or otherwise relieved 
from active performance of duty by command of his superior 
officer as the result of the intemperate use of drugs or alcoholic 
liquor, or because of disease or injury contracted or suffered as 
the result of his own misconduct,” the Attorney General must 
refrain from expressing an opinion until a specific case with all 
facts is submitted. ) . 

DEPARTMENT OF JUSTICE, 


June 2, 1920. 


Sir: I have the honor to acknowledge receipt of your 
letter of April 2, 1920, calling attention to my opinion of 
August 21, 1919 (82 Op. 12), in which I construed the 
words “in the line of duty” as used in section 300 of the 
War Risk Insurance Act (40 Stat. 611), and asking for a 
further expression of opinion on the meaning of these 
words as applied to certain cases which you state. 

In view of what you say in your letter, 1 have reexam- 
ined the question involved in the opinion of August 21, 
1919, and after a careful consideration am constrained to 
adhere to the views then expressed. 

My conclusions are stated in two paragraphs of that 
opinion. The first is: 

.“The mere fact that an injury or disease is coincident 
in time with service is not sufficient to class it as suffered 
or contracted ‘in the line of duty.’ It must have been 
caused by the presence of its victim in the line of duty 
when it was received or contracted. But the relation of 
causation is sufficiently shown when it appears that the 
victim was at a place and doing what was required or 
permitted by his duty as a soldier, and that, between his 
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presence and conduct and the injury or disease, no ade- 
quate and sufficient cause, for which he is responsible, 
intervened.” (32 Op. 19.) 

The second is: 

“While in the active service and submitting to its rules 
and regulations he is, in general, in the line of duty, and 
an injury suffered or disease contracted under these cir- 
cumstances is suffered or contracted in the line of duty 
unless it 1s actually caused by something for which he is 
responsible which intervenes between his service or per- 
formance of duty and the injury or disease. He will be 
responsible for an intervening cause if (1) it consists of 
his own willful misconduct or (2) it is something which he 
is doing in pursuance of some private avocation or 
business.” (32 Op. 22.) 

I did not attempt to enumerate all the intervening causes 
for which he would be responsible, and, as indicated in the 
opinion, the two mentioned above were not intended to 
exclude all others. The rule which has for a long time 
been recognized by the Attorney General is based, in large 
measure, upon the opinion of Attorney General Cushing 
(7 Op. 149, 163), in which he discussed the meaning of the 
expression “in line of duty,” as used in pension laws, and 
said that the intent of the law is to bestow pensions “ where 
the cause of disability or death is the logical incident or 
provable effect of duty in the service.” 

In considering the specific cases now submitted by you, 
I think a third intervening cause for which the soldier will 
be responsible may be added to the two stated above, as 
follows: 

“ Something which grows out of relations unconnected 
with the service or is not the logical incident or provable 
effect of duty in the service.” | 

The specific cases which you submit, and my opinion as 
to them, are as follows: 

1. “A yeoman (female) in the United States Naval Re- 
serve Force was killed by her husband while she was 
returning to her home upon the completion of her duty for 
the day. Her husband, who committed suicide, left notes 
from which it appeared that his action was due to the 
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alleged unfaithfulness of his wife. The board of inquest 
found that the death of said yeoman was not the result of 
her own misconduct but did not occur in the line of duty.” 
In this case the death resulted from jealousy on the part of 
the husband. In other words, it grew out of the domestic 
relations of the yeoman, entirely separate and distinct from 
her relations to the Government or the service. I am of the 
opinion, therefore, that there was here an intervening 
cause growing out of the relations between the yeoman and 
her husband which had no connection with her service, and 
that her death can not be said to have occurred in the line 
of duty. | 

2. “A yeoman in the United States Navy on duty at the 
United States Naval Headquarters, London, England, was 
killed by a motor bus in the immediate vicinity of said 
headquarters but about three hours after he had confpleted 
his duty for the day. The evidence indicated that the de- 
ceased ‘was confused by the traffic, which, according to 
English regulations, keeps to the left side of the road.’ The 
board of inquest found that the death of said yeoman did 
not occur in the line of duty and was not the result of his 
own misconduct.” I can not agree that the death did not 
occur in the line of duty. A soldier in camp 1s not always 
occupied in the actual performance of some military duty. 
During the periods of rest he 1s more or less free to walk 
around within the limits of the camp. When he is assigned 
to duty not in a camp but in a city, he has the same freedom 
during the hours that he is not actually engaged in per- 
forming military duties. In the former case he has the 
limits of the camp for recreation; in the latter case the 
Government furnishes no place where he is required to 
remain. In the case stated his duty as a soldier had taken 
him to a foreign city. After a day’s work was done he was 
not required to remain in any particular place. It was 
contemplated, of course, that during his periods of rest he 
would pass more or less through the streets of London. 
Such an accident as is liable to happen to anyone pursuing 
such a course would, in my opinion, be the logical incident 
of his service in London. I am satisfied that, so far as the 
facts are disclosed by your statement, he was in the line of 
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duty at the time of his death just as much as if he had 
been walking around in a camp in which he was stationed, 
and that no cause for which he was responsible having 
intervened compensation must be made. 

3. “An electrician in the United States Naval Reserve 
Force on duty at Boston, Mass., was granted liberty on 
Saturday until the following Monday; on Sunday after- 
noon he left Boston with a party bound for his home in 
Berlin, N. H.; returning, he left Berlin late Sunday night 
as a passenger in an automobile for the purpose of report- 
ing at his station and duty in Boston on time Monday 
morning; he met his death the same night, Sunday, in 
consequence of the automobile in which he was traveling 
being struck by a railroad train. The board of inquest 
found that his death did not occur in the line of duty and 
was not the result of his own misconduct.” I assume that 
‘this yeoman had the status of an enlisted soldier during 
the period of an ordinary furlough or short leave of 
absence. In line with what was said in my opinion of 
August 21, 1919, it may be said that in the case of a fur- 
lough for the purpose of engaging in some private avo- 
cation or business a soldier is for the time being not em- 
ployed in active service, and while so engaged he is not, 
therefore, within the terms of the Act. An ordinary 
furlough or short leave of absence, however, is a part of 
the disciplinary regulations of the military service, and 
the furloughed soldier is still, generally speaking,employed 
in the active service and, I am convinced, in the line of duty, 
so long as he complies with the regulations and with the 
terms of his furlough. Such a furlough, of course, con- 
templates traveling by the ordinary means, and such 
accidents as are liable to happen to one so traveling are 
logical incidents of the service. In the case stated, it was 
undoubtedly the duty of the electrician to return to his post 
before the expiration of his furlough. He was doing this 
when the accident causing his death occurred, there was no 
intervening cause for which he was responsible, and I am 
of the opinion that he was in the line of duty within the 
meaning of the statute. 
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4. “An enlisted man on authorized leave of absence from 
his ship at Brest, France, was injured while en route to 
Paris by the accidental discharge of a pistol in the hands 
of a soldier riding beside him on the train. The investi- 
gating officer found that the injury did not occur in the line 
of duty and was not the result of his own misconduct.” 
This man was in Europe solely because he was in the active 
service under the Navy Department. As a part of the dis- 
ciplinary regulations of the service he was given a tempo- 
rary leave of absence and permitted to visit Paris. On 
the way to Paris the accident occurred and he was injured 
just as any other passenger on a train might have been 
injured. I am of opinion that there was no intervening 
cause for which he was responsible and that he was in the 
line of duty within the meaning of the statute. 

5. “An officer of the Naval Reserve Force while on leave 
of absence was injured by a pistol shot in attempting to 
assist a woman in distress on his return from Coney Island 
to his home. The injury was held by the Medical Depart- 
ment not in line of duty solely because of the officer’s 
status on leave of absence.” In this case the officer can not 
be denied compensation merely because he was injured 
while on a temporary leave of absence. The question is 
whether the injury resulted from a cause intervening be- 
tween his service and the accident. The injury resulted 
from his creditable act in going to the assistance of a 
woman in distress. I assume that he was complying with 
the terms of his leave of absence when he went to the place 
at which he received his injury. An accident which was 
ordinarily liable to happen to one at that place would 
therefore, in my opinion, be a logical incident of his service. 
His injury, however, was not received as the result of his 
mere presence at that place. It resulted from the per- 
formance by him of a duty which he owed not as a soldier 
or as an incident to his military or naval duties but as a 
member of society. It had no connection with his service, 
but was a duty which any man under the circumstances 
owed to society. I am constrained, therefore, to the 
opinion that there intervened in this case a cause growing 
out of his relation not to the service but to the public, and 
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that he can not be said to have been in the line of duty 
within the meaning of the statute. 

6. “Another question concerning which this Department 
entertains doubt is suggested by the example given on page 
24 of your opinion of 21 August 1919 of injuries or disease 
not in line of duty, viz, where the person ‘ was in a hospital 
or otherwise relieved from all active performance of duty 
by command of his superior officer as the result of the in- 
temperate use of drugs or alcoholic liquor, or because of 
disease or injury contracted or suffered as the result of his 
own misconduct.’” (82 Op. 24.) With respect to this 
question I must refrain fromi expressing an opinion until 
a specific case with all the facts is submitted. So many 
facts may enter into the determination of the question 
-that it seems impossible to lay down a general rule that 
would be satisfactory or helpful. 

Respectfully, 
‘: A. MITCHELL PALMER. 

To THE SECRETARY OF THE Navy. 





REOPENING FINAL AWARDS MADE UNDER THE DENT ACT, 


' Under the Act of March 2, 1919, commonly called the Dent Act, 
which provides relief in cases of contracts connected with the 
prosecution of the war (40 Stat. 1272), the Secretary of War 
is authorized to reopen final awards made under said Act and to 
issue new final awards correcting errors of omission in the 
original awards made through the mutual mistake of the con- 
tractors and the Government. 


DEPARTMENT OF JUSTICE, 
June 4, 1920. 

Sir: I have the honor to acknowledge the receipt of your 
letter of May 26, 1920, transmitting, in conformity with 
the practice of this Department, and in response to my 
request of April 23, 1920, the views of the Judge Advocate 
General’s office upon eh question you submitted for my 
opinion under date of April 12, 1920, to wit: “ whether in 
the following cases under the Dent Act” the Secretary 
of War has “authority to reopen these final awards and 
to issue new final awards correcting the omission”: 

89836 °—22—voL 32-16 
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“(a) Where the contractor and the duly authorized agent 
of the Secretary of War have failed to include in the 
award an item which was claimed by the contractor, which 
both parties believed was included in the award but which 
by mutual mistake was omitted. The reopening of awards 
on the ground of mutual mistake of fact is analogous in 
principle to the reformation of a contract for mutual 
mistake of fact. It has been suggested that my authority 
under the Dent Act is of that equitable nature which would 
authorize me to correct final awards although issued and 
paid for the same reasons that would move a Court of: 
Equity to reform a contract upon clear proof of mutual 
mistake. To illustrate: the contractor has properly claimed 
reimbursement of a commitment to a sub-contractor. Both 
the contractor and the Government have intended to in- 
clude this commitment as an element of the final award 
but by mutual mistake of fact it has been omitted. The 
discrepancy is not discovered until the final award has 
been approved and paid. 

“(b) Where the contractor and a duly authorized agent 
of the Secretary of War have orally agreed upon the terms 
of settlement of a claim under the Dent Act, and where 
in the process of reducing this oral understanding to the 
written form of an award the phraseology employed has 
by mutual mistake of law been such as to legally exclude 
an item claimed by the contractor. This class of cases 
is analogous to the reformation of a formal contract upon 
the ground stated in the decision of the Supreme Court of 
the United States in the case of Philippine Sugar, etc., Co., 
v. Philippine Islands, 247 U. 8. 385. To illustrate: an 
item of the contractor’s claim is omitted under an early 
interpretation of the Dent Act whereby the contractor 
could secure payment for said item under a procedure 
other than that authorized by the Dent Act. It has later 
been found that the contractor’s only remedy is under the 
procedure authorized by the Dent Act. The basis of settle- 
ment already agreed upon was to pay the contractor his 
specific item, but by reason of a mistake of law as to the 
proper method of payment, the parties in reducing the 
oral basis for settlement to written form have omitted 
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the item in question from the award issued under the Dent 
Act. It has been suggested that the Dent Act authorizes 
relief by the issuance of a new award in such cases in 
which such a mistake is clearly shown and in which a 
Court of Equity upon the same grounds would grant 
relief.” 

I’ concur in the conclusion reached by the Assistant to 
the Judge Advocate General in so far as it in effect 
holds that you are authorized by the Act of March 2, 
1919, to complete the adjustment, payment, or discharge 
of the agreements in question upon a fair and equitable 
basis. I am not, however, convinced that this conclusion 
requires the support of any refinements of argument based 
on the suggested analogy between the powers of the Secre- 
tary of War in the premises and those of a court of equity 
in respect to the reformation of contracts; nor does it seem 
necessary to inquire with minute analysis into the nature 
of the error which resulted in the incomplete awards, 
particularly as it appears that there was no mistake of 
fundamental law. The only mistake resembling a mistake 
of law was in reality only one of procedure, or method 
of payment. 

The essential fact is there has not been that adjustment, 


payment, or discharge of the agreements which the statute 


contemplates. 

Section 1 of the Act of March 2, 1919, authorizes the 
Secretary of War “to adjust, pay, or discharge any agree- 
ment” of the class specified, “ upon a fair and equitable 
basis.” (40 Stat. 1272.) In the cases mentioned in your 
letter this has not been done and can not be done until 
the full amount conceded to be due from the Government 
to the contractors, determined on a fair and equitable 
basis,” has been awarded and paid. A “basis” fixed by 
mistake can not be “ fair and equitable.” 

It does not matter whether payment be made _—e one 
or under several awards, so long as the main requirements 
of the Act are complied with. That is entirely a matter 
of procedure prescribed and to be prescribed by the Secre- 
tary of War in connection with the administration of the 
powers conferred upon him by the statute. The procedure 
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to be followed is not fixed by the statute, nor is the author- 
ity of the Secretary of War in respect to procedure de- 
fined or limited by its terms, but the authority to make 
an award by its own force carries the power to correct an 
award mistakenly made. The fact that you have desig- 
nated these incomplete adjustments as “ final awards ” does 
not impress the awards with unalterable and irrevocable 
finality, foreclosing further action in respect to them upon 
evidence already before you, particularly in view of the 
fact that the Government was largely responsible for the 
errors. 

Section 2 of the Dent Act (40 Stat. 1273) gives to the 
Court of Claims jurisdiction in certain events to find and 
award fair and just compensation in cases specified in 
section 1 of that Act; but this remedy presupposes a con- 
troversy upon the merits between the contractors and the 
Secretary of War. ‘There is here no controversy. It is 
conceded that certain items of payment to which the con- 
tractors were entitled have been erroneously omitted from 
the awards. It would therefore be an idle form to remit 
the contractors to their remedy in the Court of Claims, 
where their contentions must be admitted by the Govern- 
ment. 

Whether in completing the adjustment, payment, or dis- 
charge of these agreements you exercise your authority by 
reopening the awards, or by making new awards to super- 
sede the erroneous ones, or by allowing the present awards 
to stand and making supplemental awards, or by adopting 
any other similar procedure, is not of vital moment. Your 
procedure, whatever it may be, readily can be adapted to 
such accounting expendients as may be decided upon be- 
tween you and the proper accounting and disbursing ofh- 
cials, This is a question of detail to be solved by agree- 
ment between the Secretary of War and the Comptroller 
of the Treasury, the principles hereinbefore outlined assur- 
ing you the right to complete your own awards. 

Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF WaAnr. 
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FEDERAL EMPLOYEES ATTAINING RETIREMENT AGE WITH 
LESS THAN FIFTEEN YEARS’ SERVICE. 


By section 6 of the Retirement Act of May 22, 1920, every em- 
ployee of the classes enumerated in section 1 of said Act is 
automatically separated from the service upon arriving at the 
age of retirement regardless. of his length of service, unless by 
certification of the head of his department and the approval of 
the Civil Service Commission he is continued in the service. _ 


DEPARTMENT OF JUSTICE, 
June 14, 1920. 


Sir: I beg to acknowledge receipt of your letter of June 
5, 1920, requesting an expression of my opinion upon the 
question whether under the Retirement Act of May 22, 
1920, Public No. 215, Sixty-sixth Congress, employees of 
the Interior Department who have attained the age of 70 
years but have not rendered the minimum of 15 years of 
service required for retirement on an annuity shall be 
automatically dropped. (41 Stat. 614.) 

Section 1 of the Act, so far as material here, provides 
that “beginning at the expiration of ninety days next fol- 
lowing the passage of this Act all employees in the classi- 
fied Civil Service of the United States who have on that 
date, or shall have on any date thereafter, reached the age 
of seventy years and rendered at least fifteen years of serv- 
ice * * * _~ shall be eligible for retirement on an an- 
nuity.” Under the provisions of section 1 the Act applies 
not merely to employees of the United States but also to 
the regular annual employees of the municipal government 
of the District of Columbia, with certain exceptions, and. 
the President is empowered to extend the Act to employees 
or groups of employees in the Civil Service of the United 
‘States not classified at the time of its passage and to ex- 
clude from its operation certain employees in the classified 
service. Postmasters and certain employees of the Light- 
house Service are expressly excepted and in the case of 
certain other classes of employees a lower retirement age 
is provided for. 

Section 5 provides for the retirement on an annuity of 
“any employee to whom this act applies who shall have 
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served for a total period of not less than fifteen years 
and who, before reaching the retirement age as fixed’ in 
section 1 hereof, becomes totally disabled for useful and 
efficient service by reason of disease or injury not due to 
vicious habits, intemperance, or willful misconduct on the 
part of the employee.” | 

Section 6, so far as material here, provides that “all 
employees to whom this act applies shall, upon the expira- 
tion of ninety days next succeeding its passage, if of re- 
tirement age, or thereafter on arriving at retirement age 
as defined in section 1 hereof, be automatically separated 
from the service: Provided, That if within sixty days 
after the passage of this Act or not less than thirty days 
before the arrival of an employee at the age of retirement, 
the head of the department, branch, or independent office 
of the Government in which he or she is employed certifies 
to the Civil Service Commission that by reason of his or 
her efficiency and willingness to remain in the Civil Service 
of the United States the continuance of such employee 
therein would be advantageous to the public service, such 
employee may be retained for a term not exceeding two 
years upon approval and certification by the Civil Service 
Commission, and at the end of the two years he or she 
may, by similar approval and certification, be continued 
for an additional term not exceeding two years, and so on: 
rrovided, however, That at the end of ten years after this 
Act becomes effective no employee shall be continued in the 
Civil Service of the United States beyond the age of retire- 
ment defined in section 1 hereof for more than four years.” 

Section 8 provides for deductions from the basic salary, 
pay, or.compensation “of each employee to whom the act 
applies” of certain sums which shall be credited to a spe- 
cial fund known as the Civil Service Retirement and Disa- 
bility Fund, which is by said act appropriated for. the 
payment of the annuities provided by the act. 

Section 9 provides that “ every employee coming within 
the provisions of this Act shall be deemed to consent and 
ayree to the deductions from salary, pay, or compensation 
as provided in Section 8 hereof, and payment less such 
deductions shall be a full and complete discharge and ac- 
quittance of all claims and demands whatsoever for all 
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regular services rendered by such employee during the 
period’ covered by such payment, except the right to the 
benefits to which he or she shall be entitled under the pro- 
visions of this Act.” 

Section 11 provides that in the case of “any employee 
to whom this act applies who shall become absolutely sepa- 
rated from the service before becoming eligible for retire- 
ment on an annuity the total amount of deductions of 
salary, pay, or compensation, with accrued interest, shall, 
upon application, be returned to such employee,” and that 
in case an employee shall die without having reached the 
retirement age or without having established a valid claim 
for annuity the total amount of deductions with accrued 
interest shall be paid to his-legal representatives. : «: 

Section 13 provides that “it shall be the duty: of the 
head of each executive department and the head of each 
independent establishment of: the*Government not within 
the jurisdiction of any executive department: to report to 
the Civil Service Commission in such manner.as said com- 
mission may prescribe the name and grade of each em- 
ployee to whom this Act applies in or under said depart- 
ment or establishment who shall be at any time in a non- 
pay status, showing the dates:isuch employee was in a 
nonpay status and the amount of'salary, pay, or. compen- 
sation lost by the employee by reason of such absence.” 

From a consideration of these provisions it is clear that 
under this Act deductions are to be made from the salaries 
of all employees of the classes enumerated in section 1 
regardless of their age or length of service for the. purpose 
of maintaining a civil-service retirement and: disability 
fund (sec. 8); that all such employees who have rendered 
15 years of service are eligible for retirement on an annuity 
upon reaching the retirement age (sec. 1), or sooner in case 
of their disability (sec. 5); that in case any such employee 
becomes absolutely separated from the service, whatever 
the cause, before becoming eligible for retirement on an 
annuity the total amount of deductions from his salary, 
with accrued interest, shall be paid to him or, in case of 
his death, to his legal representatives (sec. 11). 

The only doubt is whether or not under section 6 employ- 
ees of the classes enumerated in section 1 who have reached 
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the age of retirement are automatically separated from the 
service regardless of their length of service. That section 
provides that “all employees to whom the Act applies” 
shall be automatically separated from the service upon 
reaching the age of retirement. In view of the fact that 
the words “all employees to whom this Act. applies” are 
in other sections clearly used in the sense of employees of 
the classes enumerated in section 1 regardless of age or 
length of service it would be unreasonable to give these 
words as used in section 6 a different meaning, particu- 
larly as one of the primary purposes of the Act, namely, 
that of ridding the civil service of employees whose effi- 
ciency has been impaired by age, would be defeated if 
such employees should be retained beyond the retirement 
age until they had rendered 15 years’ service. 

Moreover, section 6 states the sole conditions under which 
an employee may be retained in the service after he has 
attained the age of retirement. It would be unreasonable 
to construe the Act as providing that one who has ren- 
dered less than 15 years’ service may be retained in the 
service beyond the age of retirement regardless of his 
efficiency, while one who has rendered 15 years’ or more 
service before reaching the age of retirement can be re- 
tained beyond that age only if efficient, and- then only for 
a limited period. 

I have no doubt, therefore, that under section 6 every 
employee of the classes enumerated in section 1 is automati- 
cally separated from the service upon arriving at the age 
of retirement regardless of his length of service, unless by 
certification of the head of his department and the ap- 
proval of the Civil Service Commission he is continued 
in the service as provided in said section 6. Those who 
have rendered 15 years’ or more service are entitled to an 
annuity under section 1, and those who have rendered 
less service are not. 

For the above reasons your question must be answered 
in the affirmative. : 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF THE INTERIOR. 
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RETIREMENT ACT—UNCLASSIFIED POSITIONS. 


The President is authorized to extend the provisions of the Retire- 
ment Act of May 22, 1920, to individuals in the civil service of 
the United States occupying unclassified positions. 


DEPARTMENT OF JUSTICE, __ 
June 14, 1920. 

Sir: You have recently referred to me a letter from the 
Civil Service Commission requesting an expression of my 
opinion upon the question whether the President has 
authority to extend the obligations and ‘benefits of the 
Retirement Act of May 22, 1920 (Public No. 215, 66th 
Cong.), to unclassified employees who have not been in- 
cluded in the classified service. (41 Stat. —.) 

Section 1 of the Act provides that its provisions “ may 
be extended by Executive order, upon recommendation 
of the Civil Service Commission, to include any employee 
or group of employees in the civil service of the United 
States not classified at the time of the passage of this Act.” 

To construe this provision as the Civil Service Commis- 
sion would construe it, as extending the Act only to em- 
ployees in positions classified subsequent to the passage of 
the Act, would give it no effect whatever, since even in 
its absence all positions in the Civil Service not expressly 
excepted would fall within the scope of the Act as soon 
as they are classified. JI think the provision under con- 
sideration confers upon the President authority to extend 
the Act to individuals occupying unclassified positions. 

Yonsequently your question must be answered in the 
affirmative. 
Respectfully, 
A. MITCHELL PALMER. 


To the PRESIDENT. 
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COAST GUARD—SELECTION OF OFFICERS FOR TEMPORARY 
PROMOTION. 


The Naval Appropriation Act of July 1, 1918 (40 Stat. 704), does 
not authorize a board of three of the ranking officers of the 
Coast Guard to select Coast Guard officers for temporary promo- 
tion, but such promotions can be made only by a board consisting 
of nine rear admirals on the active list of the line of the Navy, 
as provided by ‘the Naval Appropriation Act of August 29, 1916 
(39 Stat. 578). oo: | | 

ea DEPARTMENT OF JUSTICE, 
June 14, 1920. 


Sir: I beg to acknowledge receipt of your letter of May 
21, 1920, requesting an expression of my opinion upon the 
question whether, in view of the fact that the Coast Guard 
was, by the Executive order of August 28, 1919, trans- 
ferred back to the Treasury Department and is not now 
operating under the Navy Department, a board of three 
of the ranking officers of the Coast Guard, no one of whom 
is eligible for promotion, may select Coast Guard officers 
for temporary promotion under the provisions of the 
Naval Appropriation Act of July 1, 1918 (40 Stat. 704), 
the procedure of said board to approximate, as closely as 
practicable, the procedure followed by law relative to pro- 
motion by selection in the Navy. 

The Act of July 1, 1918, so far as material here, author- 
izes the President, with the advice and consent of the 
Senate, during a period of war, to promote temporarily 
certain officers of the Coast Guard, provided that 

“The senior captains, captains, and captains of en- 
gineers to be temporarily promoted as herein provided, 
shall be selected as provided by law for promotion by 
selection in the Navy.” (40 Stat. 732.) 

The only manner in which officers of the Navy corre- 
sponding in grade to senior captains, captains, and cap- 
tains of engineers of the Coast Guard can be promoted is 
by selection from the next lower respective grade upon the 
recommendation of a board »f naval officers consisting of 
nine rear admirals on the active list of the line of the 
Navy appointed by the Secretary of the Navy (Act of 
August 29, 1916, 39 Stat. 578). 
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The above-quoted provision of the Act of July 1, 1918 (40 
Stat. 732), is the only provision of law authorizing tem- 
porary promotion of senior captains, captains, and cap- 
tains of engineers of the Coast Guard, and the method pro- 
vided by it is exclusive. It follows that such promotions 
can be made only in accordance with the provisions of the 
Act of August 29, 1916, and that your question must be 
answered in the negative. | 

Respectfully, . 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 





CITIZENSHIP OF MARRIED WOMAN COMING TO THIS 
COUNTRY TO JOIN HER NATURALIZED HUSBAND. 


Under section 1994 of the Revised Statutes, a married woman who 
comes to this country to join her husband, who has been duly 
naturalized as a citizen of the United States, is deemed an 
American citizen, and her status as such is unaffected by the 
provisions of section 22 of the Immigration Act of February 5, 
1917 (39 Stat. 891). | 

DEPARTMENT OF JUSTICE, 


June 15, 1920. 


S1r: I have the honor to acknowledge your request of 
April 21, 1920, in which the Secretary of State unites, 
for my opinion as to the political status under section 22 
(inadvertently, according to information over the tele- 
phone from the Bureau of Immigration, given in your 
letter as section 12) of the Act of February 5, 1917 (39 
Stat. 891), of married women who come to this country 
to join their husbands who have been duly naturalized as 
citizens of the United States. Accompanying your letter 
are copies of letters which have passed between you and 
the Secretary of State, from which it appears that there 
is a disagreement as to the effect of the section to which 
reference is made, and that the question is one in which 
both Departments are deeply interested. 

The Act of February 5, 1917 (39 Stat. 874), is entitled: 
“An Act To regulate the immigration of aliens to, and 
the residence of aliens in, the United States.” Section 22 is: 
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“That whenever an alien shall have been naturalized or 
shall have taken up his permanent residence in this country, 
and thereafter shall send for his wife or minor children to 
join him, and said wife or any of said minor children shall 
be found to be affected with any contagious disorder, such 
wife or minor children shall be held, under such regulations 
as the Secretary of Labor shall prescribe, until it shall be 
determined whether the disorder will be easily curable or 
whether they can be permitted to land without danger to 
other persons; and they shall not be either admitted or 
deported until such facts have been ascertained; and if 
it shall be determined that the disorder is is easily curable 
and the husband or father or other responsible person 
is willing to bear the expense of the treatment, they may 
be accorded treatment in hospital until cured and then be 
admitted, or if it shall be determined that they can be 
permitted to land without danger to other persons, they 
may, if otherwise admissible, thereupon be admitted: Pro- 
vided, That if the person sending for wife or minor children 
is naturalized, a wife to whom married or a minor child 
born subsequent to such husband or father’s naturalization 
shall be admitted without detention for treatment in hos- 
pital, and with respect to a wife to whom married or a 
minor child born prior to such husband or father’s natu- 
ralization the provisions of this section shall be observed, 
even though such person is unable to pay the expense of 
treatment, in which case the expense shall be paid from 
the appropriation for the enforcement of this Act.” (39 
Stat. 891.) 

By section 1994 of the Revised Statutes it is provided: 

“ Any woman who is now or may hereafter be married 
to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen.” 

The last mentioned provision was originally enacted as 
section 2 of the Act approved February 10, 1855 (10 Stat. 
604), and was carried into the revision of 1878 as part of 
title 25, the subject of which title is “Citizenship.” It 
has been held that the term “married,” as used therein, 
does not refer to the time when the marriage is celebrated, 
but to the state of marriage. It means that whenever a 
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woman who might be naturalized is in a state of marriage 
to a citizen, whether his citizenship existed at the time 
of the enactment of the provision or subsequent, or before 
or after the marriage, she by that fact becomes a citizen. 
And it has been adjudged that the clause “might herself 
be lawfully naturalized” requires only that she is of the 
class or race of persons who may be naturalized. The ob- 
ject of the statute was to allow her citizenship to follow 
that of her husband. Burton v. Burton, 1 Keyes (N. Y.), 
359; Kelly v. Owen, 7 Wall. 496. In 14 Op. 402, wherein 
he reviewed the authorities, Attorney General Williams 
advised the Secretary of State as follows: _ 

“These authorities appear to settle the question, and 
go to the extent of holding that, irrespective of the tinie 
or place of marriage, or the residence of the parties, any 
free white woman, not an alien enemy, married to a citi- 
zen of this country, is to be taken and deemed a citizen of 
the United States.” 

In United States v. Kellar, 18 Fed. (C. C.) 82, 83, Mr. 
Justice Harlan said: 

“Tt is not denied that the mother of the defendant be- 
longed to the class of persons who, under the laws of 
Congress, might have been lawfully naturalized. Upon her 
marriage, therefore, with a naturalized citizen of the 
United States she became, under the plain words of section 
1994, ipso facto, a citizen of the United States, as fully as 
if she had complied with all of the provisions of the stat- 
utes upon the subject of naturalization.” 


In re Nicola (two cases), 184 Fed. 322, the Circuit Court 


of Appeals affirmed decrees of the District Court (173 
Fed. 626), in which that court declared that the marriage 
of a woman who was a subject of the Turkish Empire 


with an American citizen makes her a citizen of the United. 


States, and the fact that after her marriage and before 
she reaches the United States with her husband she may 
have contracted some disease which would have excluded 
her as an alien would not warrant her deportation. In 
27 Op. 507, Attorney General Wickersham, in reply to 
an inquiry from the Secretary of Commerce and Labor, 
after careful examination of the decisions of the courts, 
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reached the conclusion that “the authorities above cited 
seem to settle the proposition that the words ‘who might 
herself be lawfully naturalized’ in the Act of February 10, 
1855, and section 1994 of the Revised Statutes, refer to the 
class or race who might be lawfully naturalized, and that 
compliance with the other conditions of the naturalization 
laws is not required.” See also 28 Op. 504. 

Notwithstanding any contrary view which may have 
found expression, by the great weight of authority, under 
section 1994 of the Revised Statutes, the wife of a natural- 
ized citizen, regardless of time or place of the marriage, 
acquires the political status of her husband. It has been 
declared “equal to her being naturalized directly by an 
Act of Congress or in the usual mode thereby prescribed.” 
This view, moreover, is strongly supported by the latest 
legislative expression upon the subject, namely, sections 3 — 
and 4 of the Act of March 2, 1907, entitled “An Act in 
reference to the expatriation of citizens and their protec- 
tion abroad” (34 Stat. 1228, 1229), which provide as 
follows: | 

“Sec. 3. That any American woman who marries a 
foreigner shall take the nationality of her husband. At 
the termination of the marital relation she may resume her 
American citizenship if abroad by registering as an Ameri- 
can citizen within one year with a consul of the United 
States or by returning to reside in the United States, or 
if residing in the United States at the termination of the 
marital relation by continuing to reside therein. 

“Sec. 4. That any foreign woman who acquires Ameri- 
can citizenship by marriage to an American shall be as- 
sumed to retain the same after the termination of the 
marital relation if she continue to reside in the United 
States, unless she makes formal renunciation thereof before 
a court having jurisdiction to naturalize aliens, or if she 
resides abroad she may retain her citizenship by register- 
ing as such before a United States consul within one year 
after the termination of such marital relation.” 

In a comparatively recent case—Mackenzie v. Hare, 239 
U. S. 299—the Supreme Court was called upon to consider 
section 8 of the last-mentioned Act. The plaintiff was 
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born and ever after resided in the State of California. In - 
1909 she was lawfully married in that State to Gordon 
Mackenzie, a native and subject of Great Britain, whe 
prior to that time had resided in California, where they 
continued to make their home. Although it appeared that 
Gordon Mackenzie, the husband of the plaintiff, intended 
to make his permanent residence in California, he had 
not been naturalized as a citizen of the United States. 
Speaking with reference to said section 3, the court used 
the following pertinent language: 

“Plaintiff contends that ‘such legislation, if intended 
to apply to her, is beyond the authority of Congress.’ 

“Questions of construction and power are therefore 
presented. Upon the construction of the act it is urged 
that it was not the intention to deprive an American-born 
woman, remaining within the jurisdiction of the United 
States, of her citizenship by reason of her marriage to a 
resident foreigner. The contention is attempted to be 
based upon the history of the act and upon the report of 
the committee upon which, it is said, the legislation was en- 
acted. Both history and report show, it is asserted, ‘that 
the intention of Congress was solely to legislate con- 
cerning the status of citizens abroad and the questions 
arising by reason thereof.’ | 

“Does the act invite or permit such assistance? Its 
declaration is general, ‘that any American woman who 
marries a foreigner shall take the nationality of her hus- 
band.’ There is no limitation of place; there is no limita- 
tion of effect, the marital relation having been constituted 
and continuing. For its termination there is provision, 
and explicit provision. At its termination she may resume 
her American citizenship 1f in the United States by simply 
remaining therein; if abroad, by returning to the United 
States, or, within one year, registering as an American 
citizen. The act is therefore explicit and circumstantial. 
It would transcend judicial power to insert limitations or 
conditions upon disputable considerations of reasons which 
impelled the law, or of conditions to which it might be 
conjectured it was addressed and intended to accommodate. 
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“ Whatever was said in the debates on the bill or in the 
reports concerning it, preceding its enactment or during 
its enactment, must give way to its language, or, rather, all 
the reasons that induced its enactment and all of its pur- 
poses must be supposed to be satisfied and expressed by 
its words, and it makes no difference that in discussion 
some may have been given more prominence than others, 
seemed more urgent and insistent than others, presented 
the mischief intended to be remedied more conspicuously 
than others. 


* sk x x r * P 


“But plaintiff says, ‘ Expatriation is evidenced only by 
emigration, coupled with other acts indicating an inten- 
tion to transfer one’s allegiance.’ And all the acts must 
be voluntary, ‘ the result of a fixed determination to change 
the domicile and permanently reside elsewhere, as well as 
to throw off the former allegiance and become a citizen 
or subject of a foreign power.’ 

“The right and the condition of its exercise being thus 
defined, it 1s said that the authority of Congress is limited 
to giving its consent. ‘This is variously declared and em- 
phasized. ‘No act of the legislature,’ plaintiff says, ‘ can 
denationalize a citizen without his concurrence,’ citing 
Burkett v. McCarty, 73 Kentucky (10 Bush), 758. ‘And 
the sovereign can not discharge a subject from his alle- 
giance against his consent except by disfranchisement as 
a punishment for crime,’ citing Ainslie v. Martin, 9 Massa- 
chusetts, 454. ‘ The Constitution does not authorize Con- ° 
gress to enlarge or abridge the rights of citizens,’ citing 
Osborn v. Bank of United States, 9 Wheat. 737. ‘The 
power of naturalization vested in Congress by the Consti- 
tution is a power to confer citizenship, not a power to take 
it away * * *, The Fourteenth Amendment, while it 
leaves the power where it was before, in Congress, to regu- 
late naturalization, has conferred no authority upon Con- 
eress to restrict the effect of birth declared by the Con- 
stitution’ to constitute a complete right of citizenship,’ 
citing United States v. Wong Kim Ark, 169 U. S. at p. 703. 

“Tt will thus be seen that plaintiff’s contention is in 
exact antagonism to the statute. Only voluntary expatria- 


The Secretary of Labor. 215 


tion, as she defines it, can divest a woman of her citizen- 
ship, she declares; the statute provides that by marriage 
with a foreigner she takes his nationality. 

“It would make this opinion very voluminous to con- 
sider in detail the argument and the cases urged in sup- 
port of or in attack upon the opposing conditions. Their 
foundation principles, we may assume, are known. The 
identity of husband and wife is an ancient principle of 
cur jurisprudence. It was neither accidental nor arbi- 
trary and worked in many instances for her protection. 
There has been, it is true, much relaxation of it but in its 
retention as in its origin it is determined by their intimate 
relation and unity of interests, and this relation and unity 
may make it of public concern in many instances to merge 
their identity, and give dominance to the husband. It has 
purpose, if not necessity, in purely domestic policy; it has 
greater purpose and, it may be, necessity, in international 
policy. And this was the dictate of the act in controversy.” 

That part of section 22 of the Act of February 5, 1917, 
which precedes the proviso, authorizes the temporary de- 
tention for hospital treatment of (1) the wife of a natural- 
ized citizen of the United States, and (2) the wife of an 
alien who has taken up his residence in this country. It 
is also therein provided that “they shall not be either ad- 
mitted or deported” until it shall be determined whether 
the disease with which they may be affected “ will be easily 
curable or whether they can be permitted to land without 
danger to other persons.” By the terms of the proviso, 
the enforcement of the provisions of the section, so far 
as the wives of naturalized citizens are concerned, is 
limited to cases in which the marriage occurred prior to 
the husband’s naturalization. Upon the subject of natu- 
ralization, in United States v. Wong Kim Ark, 169 U.S. 
649, 703, the Supreme Court said: “The power of naturali- 
zation, vested in Congress by the Constitution, is vf power 
to confer citizenship, not a power to take it away.” And 
quoting Chief Justice Marshall, it was declared: “A natu- 
ralized citizen becomes a member of the society, possessing 
all the rights of a native citizen, and standing, in the view 
of the Constitution, on the footing of a native. The Con- 
stitution does not authorize Congress to enlarge or abridge 
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those rights. The simple power of the National Legisla- 
ture is to prescribe a uniform rule of naturalization, and 
the exercise of this power exhausts it, so far as respects 
the individual. The Constitution then takes him up, 
* * ¥*” Unless, therefore, section 22 of the Act of 
February 5, 1917, operates as a pro tanto repeal of section 
1994, it is manifest that the wife of a naturalized citizen 
is not subject to deportation. The proviso in section 22 
purports to distinguish between the wife whose marriage 
occurred subsequent to the husband’s naturalization and 
the wife whose marriage occurred prior thereto, a distinc- 
tion clearly not recognized by section 1994. The Constitu- 
tion of the United States recognizes two sources of citizen- 
ship only—birth and naturalization. Congress having in 
the first instance expressly provided without discrimina- 
tion that the wife of a citizen of the United States, either 
native born or naturalized, “shall be deemed a citizen,” ia 
the event that section 22 should be held to withdraw the 
privileges of citizenship from a certain class of married 
women, as a result of which a wife who is within that class 
might be deported as an alien, it would, it seems to me, in 
case a wife of that class were admitted to the United 
States, in the absence of any statutory provision to meet 
such a condition, present an anomalous situation, to say the 
least, as regards her political status. 

Inasmuch as the Act of February 5, 1917, with the ex- 
ception of section 22, deals exclusively with the immigra- 
tion of aliens, for the deportation of which the Act ex- 
pressly provides, and because a wife who comes to this 
country to join her husband who has merely taken up his 
residence in this country is an alien, the words “they shall 
not be either admitted or deported,” as used in section 22, 
aptly express a purpose to extend to her the privilege of 
hospital treatment before final action is taken either ad- 
mitting or excluding her. This is, however, plainly not 
true as to the wife of a naturalized citizen, regardless of 
the time of marriage, for the reason that she is not an 
alien, unless it can be said that the clause “they shall not 
be either admitted or deported” read in conjunction with 
the limitation in the proviso, works a repeal of section 1994 
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so far as it applies to the wife of a naturalized citizen 
whose marriage was contracted prior to the time that her 
husband acquired naturalization. 

Section 38 of the Act, by specific mention thereof, repeals 
certain statutes which relate to the subject of immigration 
of aliens. That section contains the further provision that 
“all other Acts and parts of Acts inconsistent with this Act 
are hereby repealed.” (39 Stat. 897.) Itisa well recognized 
rule that a repealing clause of this kind is only declaratory 
of the general principle that absolutely irreconcilable pro- 
visions are thereby repealed by implication, and such a 
clause, therefore, adds nothing to the repealing effect of © 
the Act. Careful examination of the Act discloses that 
with the exception of the first proviso in section 19, to 
which further reference will be made, the only provision in 
the Act of February 5, 1917, which can possibly be re- 
garded as in conflict with section 1994 is the clause in 
section 22, so far as it purports to embrace the wives of 
naturalized citizens, that “they shall not be either ad- 
mitted or deperted ” until the necessity for hospital treat- 
ment as therein provided shall have been ascertained, and 
that part of the proviso in that section which authorizes 
the enforcement of the provisions of the section in cases 
where the marriage was contracted prior to the husband’s 
naturalization. The provision with respect to hospital 
treatment is obviously incidental to and entirely dependent 
for its effectiveness upon the provision for deportation, 
which is the ultimate object to be accomplished. The 
clause “they shall not be either admitted or deported ” 
upon which a repeal by implication must therefore rest, it 
is to be noted, is wholly negative. It does not itself con- 
fer authority to deport, but presupposes the existence of 
such statutory authority elsewhere, as in the case of a wife 
of a domiciled alien, as above indicated. 

The Act of February 5, 1917, is a comprehensive system 
of regulations governing the immigration of ahens, and 
the reference in section 22 to deportation is in general and 
inclusive terms. Section 1994 is a special statute upon 
the subject of citizenship. The rule in respect of the 
repeal of a statute in these circumstances is generalia spe- 
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cialibus non derogant, “and the reason,” as stated by the 
Supreme Court of the United States, “is that the legisla- 
ture having had its attention directed to a special subject, 
and having observed all the circumstances of the case and 
provided for them, does not intend by a general enactment 
afterwards to derogate from its own act. when it makes no 
special mention of its intention so to do.” In United 
States v. Gillis, 95 U.S. 407, 416, the Supreme Court said: 
“It may be doubted whether a statute relating to one sub- 
ject can be construed to repeal by implication a prior stat- 
ute relating entirely to another subject.” The general 
presumption is that if a repeal was intended it would have 
been expressly declared; and such is the usual practice of 
legislation. In enacting new legislation Congress is pre- 
sumed to know the existing state of the law. That Con- 
gress had in mind the political status of a wife of a citizen 
of the United States as created by Section 1994, and the 
propriety of stating in express terms an intention to alter 
that condition, is evident from the language of the first 
proviso of section 19 of the Act of February 5, 1917, 
which is: 

“That the marriage to an American citizen of a female 
of the sexually immoral classes the exclusion or deporta- 
tion of which is prescribed by this Act shall not invest 
such female with United States citizenship if the marriage 
of such alien female shall be solemnized after her arrest 
or after the commission of acts which make her liable to 
deportation under this Act.” (39 Stat. 889.) 

The policy that the political status of a wife shall fol- 
low that of her husband, as provided in section 1994, is 
one to which the Government has been committed for more 
than 65 years. Had it been the intention to make such a 
radical departure therefrom as would be involved in the 
withdrawal of privileges of citizenship from a certain 
class of married women, it is safe to say that Congress 
would have stated such purpose in unmistakable terms. 

I deem it proper to refer to the language quoted in your 
letter to the Secretary of State, a copy of which you in- 
closed, wherein attention is directed to a communication 
addressed by you to the Chairman of the Senate Com- 
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mittee on Immigration while the Act of February 5, 1917, 
was before Congress. It relates to certain proposed 
changes in the draft of that part of the bill which now 
constitutes section 22, and is as follows (Sen. Doc. 451, 
68d Cong., 2d sess.) : 

“As has been pointed out, the law is clearly to the effect 
that the minor child of a naturalized citizen born prior 
to the naturalization is an alien until such child com- 
mences to reside permanently in the United States; and 
some of.the courts have held that, our courts having no 
extraterritorial jurisdiction, the same rule necessarily ap- 
plied to a wife of a naturalized citizen. The above sug- 
gestion would reasonably, logically, and fairly fix the 
dividing line between alienage and citizenship in cases of 
this kind and establish a rule that could be applied uni- 
formly to wives and minor children, avoiding the embar- 
rassments and hardships which arise from the separation 
of mothers and children that must sometimes occur under- 
the present law and practice.” 

Attention is directed particularly to that part of the 
foregoing excerpt beginning with the clause that “some of 
the courts have held that our courts having no extraterri- 
torial jurisdiction the same rule necessarily applied to the 
wife of a naturalized citizen,” which immediately follows 
the statement that under the law a minor child of a natural- 
ized citizen is regarded as an alien until he commences to 
reside in the United States. Inasmuch as section 22 seems 
to have been enacted in the form advised by you it is fair, 
I think, tc: assume that Congress acted under the impres- 
sion that the provision in that section with respect to the 
wife of a naturalized citizen involved no change in the 
political status of such a wife. This view serves to explain, 
moreover, the failure of Congress to provide in explicit 
terms (as it did in the case of a female of the sexually 
immoral class in sec. 19) that the wife of a naturalized 
citizen in such circumstances shall not be deemed a citizen 
of the United States, and distinctly reenforces the con- 
clusion that Congress did not have in mind a purpose to 
repeal any part of section 1994. As already indicated, 
the great weight of authority is against the principle as 
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' stated in your communication with respect to the political 
status of the wife of a naturalized citizen. Even conceding, 
however, for the moment that there may have been a doubt 
prior to the decision of the Supreme Court in the case of 
Mackenzie v. Hare, supra, the question as to the power of 
Congress in the premises is, it is believed, authoritatively 
settled by that case. 

As in other cases of statutory construction the question 
of implied repeal is always one of intention to be gathered 
from the language used by the lawmaking body. In the 
light of the considerations to which attention has herein 
been directed I am satisfied that Congress, by section 22 
of the Act of February 5, 1917, had no intention of repeal- 
ing section 1994 or any part thereof. Consequently the 
political status of women who come to this country to join 
their husbands, who have obtained naturalization as citi- 
zens of the United States, is, in my opinion, unaffected by 
the provisions of the former section. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF Lazor. 


GRADE OR RANK OF TEMPORARY OFFICERS OF THE NAVY 
AND MARINE CORPS ON RETIREMENT FOR PHYSICAL 
DISABILITY INCORRED IN LINE OF DUTY. 


Temporary officers of the Army and Marine Corps appointed under 
section 4 of the Act of May 22, 1917 (40 Stat. 85), when retired 
for physical disability incurred in line of duty, are entitled to 
the temporary grades or ranks held by them at the time of their 
retirement. 

The words “ except for physical disability incurred in line of duty,” 
appearing in section 9 of the Act of May 22, 1917, supra, ure 
not limited to physical disability incurred by the officers in ques- 
tion while serving under temporary appointments, but include 
physical disability incurred by them while serving under their 
permanent rank and prior to their advancement to temporary 
higher rank. 

The Attorney General does not feel authorized to answer the 
question propounded by the Secretary of the Navy as to whether 
the President has the power to revoke these temporary appoint- 
ments solely for the purpose of affecting the grade or rank on 
retirement of the officers concerned, because it has not been 
sufficiently shown that this is a question of law arising in the 
administration of the Navy Department. 
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DEPARTMENT OF JUSTICE, 
June 18, 1920. 

Sir: I have the honor to acknowledge the receipt of your 
letters of March 19 and 31, asking my opinion upon a ques- 
tion of law arising in the administration of your Depart- 
ment as to the grade or rank of the temporary officers ap- 
pointed under section 4 of the Act of May 22, 1917, chap. 
20, 40 Stat. 85, when retired for physical disability incurred 
in line of duty. The circumstances occasioning the ques- 
tion are as follows: 

Section 1457, R. S., Comp. Stat. 2639, provides, as to the 
retirement of officers of the Navy, in part as follows: | 

“Officers retired from active service shall be placed on 
the retired list of officers of the grades to which they be- 
longed respectively at the time of their retirement, and 
continue to be borne on the Navy register.” 

Section 1448, R. 8., Comp. Stat. 2627, creates a retiring 
board having power to inquire into the nature of any dis- 
ability under which an officer is suffering, and the duty to 
find and report on such disability and whether its cause 
was an incident of the service. Section 1452, R. S., Comp. 
Stat. 2631, fixes the procedure as follows: 

“A record of the proceedings and decision of the board 
in each case shall be transmitted to the Secretary of the 
Navy, and shall be laid by him before the President for 
his approval or disapproval, or orders in the case.” 

With particular reference to retirement for disability 
incurred in line of duty, section 1453, R. S., Comp. Stat. 
2632, provides: | 

“When a retiring board finds that an officer is incapaci- 
tated for active service, and that his incapacity is the result 
of an incident of the service, such officer shall, if said deci- 
sion is approved by the President, be retired from active 
service with retired pay, as allowed by Chapter Exght of 
this Title.” — 

The statute referred to is section 1588, R. S., Comp. Stat. 
2890, which provides in part as follows: 

“The pay of all officers of the Navy who have been 
retired * * * on account of incapacity resulting from 
long and faithful service, from wounds or injuries received 
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in the line of duty, * * * shall, when not on active 
duty, be equal to seventy-five per centum of the sea pay 
provided by this chapter for the grade or rank which they 
held, respectively, at the time of their retirement.” 

As to the Marine Corps, section 1622, R. S., Comp. Stat. 
2949, provides that officers thereof shall be retired in like 
cases, in the same manner, and with the same relative con- 
ditions in all respects as are provided for officers of the 
Army except that the retiring board is selected by the 
Secretary of the Navy. 


\ 


Turning, then, to the statutes relative to retirement 1n- 


the Army, section 1254, R. S., Comp. Stat. 2063, provides: 

“ Officers hereafter retired from active service shall be 
retired upon the actual rank held by them at the date of 
retirement.” 

Sections 1245, R. S., Comp. Stat. 2053, e¢ seq., provide 
for a retiring board, a report, and approval by the Presi- 
dent, as regards the Army, in a manner similar for present 
purposes to the analogous provisions relating to the Navy. 

These being the enactments of general law relating to 
retirement of officers of the Navy and Marine Corps, the 
Act of May 22, 1917, chap. 20, 40 Stat. 84, authorized 
an increase in the Navy and Marine Corps. The Presi 
dent, by and with the advice and consent of the Senate, 
was authorized to appoint and commission officers to hold 
temporarily certain “ grades and ranks” in the Navy and 
Marine Corps, either by promotion from the permanent 
force, or by original appointment. Sections 8 and 9 (40 
Stat. 86), which are the important parts of the Act with 
reference to your questions, provide as follows: 

“Sec. 8. That all temporary appointments or advance- 
ments authorized by this Act shall continue in force only 
until otherwise directed by the President or until Congress 
shall amend or repeal the authorization for the increases 
herein provided and not later than six months after the 
termination of the present war. — 

“Sec. 9. That any officer of the permanent Navy or Ma- 
rine Corps, temporarily advanced in grade or rank in ac. 
cordance with the provisions of this Act, who shall be re- 
tired from active service under his permanent commission 
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while holding such temporary rank, except for physical 
disability incurred in line of duty, shall be placed on the 
retired list ~with the grade or rank to which his position 
in the permanent Navy or Marine Corps at the date of his 
retirement would entitle him, and any person originally 
appointed temporarily, as provided in this Act, shall not 
be entitled to any rights of retirement, except for physical 
disability incurred in line of duty.” | 

Certain officers of the Navy and Marine Corps hold- 
ing these temporary commissions have been found by the 
retiring boards incapacitated for active service by reason 
of physical disability incurred in line of duty. You 
therefore ask the following questions in regard to their 
cases, which I shall answer in their order: 

1. Are officers holding these temporary commissions 
when retired for physical disability incurred in line of 
duty entitled to be retired with their temporary grade or 
rank? 

The provisions of general law quoted above would en- 
title these officers, if Congress did not otherwise provide 
in regard to them, to retire with the temporary grades or 
ranks held by them at the time of retirement, since the 
Act of May 22, 1917, chap. 20, confers upon them com- 
missioned offices of definite grades or ranks, though tem- 
porary as to their duration. While Congress, by section 
9 of said Act, did legislate in regard to retirement gen- 
erally in the case of these temporary officers, it expressly 
excepted retirement for physical disability incurred in line 
of duty, thus leaving that species of retirement.to be gov- 
erned by the general laws. I answer your first question 
in the affirmative. 

9, Are the words in section 9, “except for physical dis- 
ability incurred in line of duty,” limited to disability in- 
curred while serving under the temporary appointment? 

I answer this question in the negative. As said above, 
the effect of the exception was to leave the case subject to 
the provisions of general law dealing with retirement for 
physical disability, and those provisions made no distinc- 
tion as to the grade or rank held by the officer when the 
disability was incurred. The only limitation fixed in them 
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was that the disability must have been incurred in the line 
of naval duty and as an incident of the service. When the 
disability was incurred from this cause, the officer was to 
be retired with the grade held by him at the time of his 
retirement, although the disability was incurred while he 
was holding a lower grade. Congress evidently intended 
by the language used in the exception in section 9 of the 
Act of May 22, 1917, chap. 20, to refer to the provisions of 
section 1453, R. S., Comp. Stat. 2632, and section 1588, 
R. S., Comp. Stat. 2890, and to make those sections oper- 
ative as to disabilities incurred in line of duty in the 
temporary offices created by the Act of May 22, 1917, 
chap. 20. An additional reason for this conclusion is that 
if the words in the exception be given a more restricted 
meaning as applied to original appointments, an original 
appointee, promoted from one temporary grade to another, 
and disabled in line of duty while holding the lower tem- 
porary grade, could not be retired at all, since he would 
have no permanent grade to fall back upon—a result 
clearly contrary to the intent of Congress. 

3. Has the President the power, under section 8 of the 
Act of May 22, 1917, chap. 20, which provides that these 
temporary appointments shall continue in force only until 
otherwise directed by him, to revoke such a commission 
solely for the purpose of affecting the grade or rank on 
retirement of the officer concerned ? 

In my opinion, your letters do not sufficiently show that 
this is a question of law arising in the administration of 
your Department. Under section 1452, R. S., Comp. Stat. 
2631, quoted above, it is very probably your duty to ex- 
press your approval or disapproval of the findings of the 
retiring boards, for the guidance of the President when 
transmitting them to him; but I am not advised of any 
provision making it your duty, as matter of law, to advise 
the President as to the revocation of the temporary ap- 
pointments in question. The Act of May 22, 1917, chap. 
20, confers the power to revoke these appointments solely 
upon the President, differing in this respect, for example, 
from the provision of the Act of August 29, 1916, chap. 
417, 39 Stat. 611, which confers the power upon the Secre- 
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tary of the Navy to revoke probationary appointments in 
the Marine Corps. I do not feel authorized, therefore, to 
answer your third question. 
Respectfully, 
A. MITCHELL PALMER. 
To the SEcRETARY OF THE Navy. 





POWER OF PRESIDENT TO APPROVE BILLS AFTER AD- 
JOURNMENT SINE DIE OF THE CONGRESS. 


The President has the power to approve bills after adjournment 
sine die of the Congress which has passed them, but within 
10 days (Sundays excepted) after they have been presented to 
him. 

DEPARTMENT OF JUSTICE, 
June 19, 1920. 
Sir: I have the honor to give you my opinion on the 
question whether you can approve bills after adjournment 
sine die of the Congress which has passed them but within 

10 days (Sunday excepted) after they have been pre- 

sented to you. 

Section 7 of Article I of the Constitution, in so far as 
material to the question, provides as follows: 

“Every bill which shall have passed the House of Rep- 

resentatives and the Senate, shall, before it become a law, 

be presented to the President of the United States; if he 
approve, he shall sign it; but if not, he shall return it, 
with his objections, to that House in which it shall have 
originated, who shall enter the objections at large on their 

Journal, and proceed to reconsider it. * * * If any 

bill shall not be returned by the President within ten 

days (Sundays excepted) after it shall have been presented 
to him, the same shall be a law, in hike manner as if he 
had signed it, unless the Congress, by their adjournment, 
prevent its return, in which case it shall not be a law.” 

This provision, in so far as the President is concerned, 
deals with three contingencies: 

1. Approval of a bill by signing it; 

2. Disapproval of a bill by return of it with objections; 
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8. Failure either to approve by signing, or to disapprove 
by returning, in which case, 

(a) If Congress have not adjourned, the bill be- 
comes a law; 

(6) If Congress have adjourned, the bill does not 
become a law. 

The adjournment of Congress is made relevant only in 
the event of the third contingency, viz, when the Presi- 
dent fails either to sign or to return. There is nothing 
in the letter or spirit of the provision that in any way 
whatsoever applies to the first contingency of the Presi- 
dent approving a bill, or limits his power of approval by 
the condition that Congress must be in session, or shall 
not have adjourned sine die. There being nothing of the 
kind im the Constitution, it should not be, indeed it can 
not be, inserted by construction; nor can any amount of 
exposition add anything to a snipe analysis of the lan- 
guage used. 

Looking at the matter from the standpoint of practical 
common sense, the same conclusion is reached. In La 
Abra Silver Mining Company v. United States, 175 U.S. 
423, 454, the Supreme Court said: 

“A fter a bill has been presented to the President no 
further action is required by Congress in respect of that 
bill unless it be disapproved by him and within the time 
prescribed by the Constitution be returned for reconsidera- 
tion. It has properly been the practice of the President 
to inform Congress by message of his approval of bills, 
so that the fact may be recorded. But the essential thing 
to be done in order that a bill may become a law by the 
approval of the President is that it be signed within the 
prescribed time after being presented to him. That being 
done, and as soon as done, whether Congress is informed 
or not by message from the President of the fact of his 
approval of it, the bill becomes a law, and is delivered to 
the Secretary of State as required by law.” 

As, therefore, Congress has under the Constitution no 
further findiown to perform in connection with a bill 
which has been approved by the President, it can not make 
a particle of difference practically that the President ap- 
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proves it after Congress has adjourned; while it would 
make a great practical difference if every bill passed within 
10 days before Congress adjourned had either to be ap- 
proved by the President without adequate consideration 
or fail of enactment, though both Houses and the Presi- 
_ dent desired that it should become law. | 

The precedents bearing upon the matter, in so far as 
they have come to my attention, are as follows: 

The proceedings in the Constitutional Convention do not 
seem to throw any light on the matter except that they 
bear out Judge Nott’s statement (29 Ct. of Clms. 543- 
546) that the provision in question was taken from the 
constitution of New York (which if of some importance 
in view of the decision of the Court of — of that 
State referred to below). 

‘Chapter 14 of the Acts of the first session of the First 
Congress, creating the State Department (Act Sept. 15, 
1789, 1 Stat. 68), provided for the custody of bills which 
had become law and spoke generally of the approval and 
signing by the President as effective to that end without 
any limitations, so that under the Act it would be the duty 
of the Secretary of State to publish as law an Act signed 
by the President after the adjournment of Congress. 

Up to the time of President Monroe it seems to have 
been the practice of the several Presidents to sign all bills 
before Congress adjourned, but it should be temenibenad 
that legislation during that period was not voluminous 
and that the number and complexity of bills passed within 
10 days prior to adjournment must have been small. In 
1824 the point was raised in the Cabinet of President Mon- 
roe (though only because he supposed he had signed a bill 
when he had not). The Secretary of State (John Quincy 
Adams) thought the bill could be signed. Attorney Gen- 
eral Wirt at first agreed with this view, but (apparently) 
changed his mind. Mr. Calhoun thought the bill could 
not be signed, but only because “uniform practice had 
established a practical construction.” In the end the 
President decided not to sign. (Memoirs of John Quincy 
Adams, vol. 6, pp. 379-381.) | | 
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On March 3, 1863, Congress passed the very important 
statute known as The Abandoned and Captured Property 
Act (12 Stat. 820). Congress adjourned sine die under 
the Constitution on March 4, and President Lincoln ap- 
proved the bill, giving the date of approval expressly in 
his own handwriting, on March 12, 1863. He did so (ac- 
cording to the Committee on the Judiciary of the House 
instructed to report on the matter) “under the belief that 
the last clause of the section of the Constitution above 
quoted was designed more especially to prevent Congress 
from enacting laws without the approval of the Executive, 
which might be done by the passage of bills by the two 
Houses, followed by an adjournment, before the President 
could examine and return them, were it not for the declara- 
tion that in such cases the bills shall not be laws and did 
not relate to cases wherein the Executive should approve 
bills sent to him by Congress within ten days, even though 
an adjournment should occur before the return of the 
bills.” (29 Ct. of Clms. 529.) 

The committee, however, unanimously reported that the 
President did not have the power asserted, and that there- 
fore the Act approved March 12, 1863, was not in force, 
giving no reason for its conclusion except the inconvenience 
if (as was assumed would be the case) the President could 
act (or fail to act) at any time after adjournment. The 
House does not seem to have taken any direct action on the 
report, but it is not clear what action it could have taken. 
However, at the very time this report was presented to the 
House and while the matter was fresh in the mind of 
Congress the Act passed and approved July 2, 1864, partly 
entitled “An Act in addition to the several Acts concerning 
commercial intercourse between loyal and insurrectionary 
States, and to provide for the collection of captured and 
abandoned property” was before Congress. The first 
section of it provided: 

“That sales of captured and abandoned property under 
the act approved March twelve, eighteen hundred and 
sixty-three, may be made at such places, in States declared 
in insurrection, as may be designated by the Secretary of 








The President. 229 


the Treasury, as well as at other places now authorized by 
said act.” (13 Stat. 375.) 

The Act approved March 12, 1863, is similarly referred 
to by its date of approval in other parts of the Act of 
July 2, 1864. Chief Justice Richardson, in his concurring 
opinion in United States v. Weil, 29 Ct. of Clms. 549, 
and Mr. Bancroft Davis in his notes to Justice Miller’s 
Lectures on the Constitution, pp. 187, 188, both affirm 
that the Act of July 2, 1864, was intended by Congress as 
a reenactment of the Act of March 12, 1863, so as to cure 
the defect in the time of its approval.’ But there is 
nothing in the title or language or the Act to justify such 
a statement. If Congress felt a doubt as to the legal 
existence of the Act approved March 12, 1863, it was easy 
to reenact it expressly and to ratify all things done under 
color of it, nor would such a course be more objectionable 
than to leave its existence dependent upon a ratification 
implied from an Act passed “in addition to” it. I have 
had the records of the debates in Congress relative to the 
passage of the Act of July 2, 1864, carefully examined, and 
there is nothing in them indicating the slightest doubt on 
the part of anyone in the Senate or House of the legal 
existence of the Act approved March 12, 1863, or that it 
needed reenactment or ratification. (Cong. Globe, 38th 
Cong., 1st Sess., Part 3, pp. 2821-2823, 3323-3325, 3430. 
3431, 3514, 3515.) I may add that the Act approved March 
12, 1863, has been referred to by its date of approval in 
other subsequent Acts of Congress down to the Act of June 
4, 1888, c. 348, 25 Stat. 1075. It 1s well known that it 
was the subject of frequent adjudication in the Court of 
Claims and in the Supreme Court, and that large pay- 
ments were made under it by the Treasury Department 
without question of its validity. This is of the greater 
significance because the alleged defect in it was not merely 
one of constitutional power, but was essentially one of the 
jurisdiction of the judiciary and of the Executive to act 
at all in the premises. Hence the assertion by action, fre- 
quent and notorious, of the validity of the President’s 


1But compare the statement of Judge Richardson in Hodges v. United 
States, 18 Ct. of Clms. 700, 702. 





230 President—Power to Approve Bills. 


approval, and the failure of any person interested to ques- 
tion such approval makes a precedent of the greatest 
weight. 

In March, 1887, Congress passed a river and harbor 
bill shortly before adjournment. Mr. Willis, chairman of 
the House committee which reported the bill, presented to 
President Cleveland a brief citing the precedents and 
authorities in favor of his power to approve the bill after 
adjournment. (See Nation, March 10, 1887, p. 197.) It 
would seem that Attorney General Garland advised the 
President that he did not have the power, for the reason 
that he was a part of Congress in this respect and therefore 
could not act after his coefficient had ceased to exist. 
There is, however, no record in this Department of any 
formal opinion by Mr. Garland on the subject. _ 

On December 22, 1892, Congress adjourned till January 
4, 1893, a period exceeding 10 days (excluding Sundays). 
President Harrison requested the Attorney General’s opin- 
ion as to his power to approve or to disapprove bills during 
such period of adjournment. Qn December 28, 1892, 
Attorney General Miller expressed the following opinion 
as to the right of approval (20 Op. 503) : 

“Your right to approve is settled in the affirmative by 
the Supreme Court in Seven Hickory v. Ellery (103 U. S. 
493). That was a case arising under the constitution of 
Illinois, but as to this question that instrument was identi- 
cal with the Federal Constitution. The decision goes so 
far as to uphold the approval of a bill within the ten days 
even though the adjournment be sine die. But the ques- 
tion as to the effect of the temporary adjournment on un- 
signed bills remains.” 

This statement is especially significant because Mr. 
Miller in the subsequent course of his remarks expressed 
the opinion that an adjournment from December 22 to 
January 4 was the same as an adjournment sine die in so 
far as section 7 of Article I of the Constitution is con- 
cerned (20 Op. 507), citing the rules of the House of Rep- 
resentatives which treat a “recess” as equivalent to an 
adjournment, 
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The President acted on this advice of the Attorney Gen- 
eral by signing certain bills between December 22 and 
January 4. In United States v. Weil, 29 Ct. of Clms. 
523, his action was held valid. The majority of the court, 
in an elaborate opinion delivered by Judge Nott, based its 
conclusion on the general power of the President to ap- 
prove bills after an adjournment of any kind. Chief 
Justice Richardson confined his concurrence to the case of 
a recess of Congress, expressing the opinion that for the 
purpose of approving bills the President was a part of the 
legislative power of each separate Congress and could not 
act on bills passed by such Congress after it had expired 
by limitation. Attached as a note to the case of United 
States v. Weil at page 537 is a letter from ex-Justice 
Strong who as a member of the Supreme Court partici- 
pated in the decisions on the Abandoned and Captured 
Property Act, stating that he concurs heartily in the 
opinion of Judge Nott. 

In La Abra Silver Mining Company v. United States, 
175 U. 8S. 423, the Supreme Court affirmed the judgment of 
the Court of Claims, but reserved i‘3 opinion on the ques- 
tion of the power to approve “ after the final adjournment 
of Congress for the session.” However, in regard to the 
argument based on the premise that the President, in ap- 
proving bills, is part of the legislature, the court said (175 
U.S. 453, 454) : 

“It is said that the approval by the President of a bill 
passed by Congress is not strictly an executive function, 
but is legislative in its nature; and this view, it is argued, 
conclusively shows that his approval can legally occur only 
on a day when both Houses are actually sitting in the per- 
formance of legislative functions. Undoubtedly the Presi- 
dent when approving bills passed by Congress may be said 
to participate in the enactment of laws which the Consti- 
tution requires him to execute. But that consideration 
does not determine the question before us. As the Consti- 
tution while authorizing the President to perform certain 
functions of a limited number that are legislative in their 
general nature does not restrict the exercise of those func- 
tions to the particular days on which the two Houses of 
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Congress are actually sitting in the transaction of public 
business, the court can not impose such a restriction upon 
the Executive. It is made his duty by the Constitution to 
examine and act upon every bill passed by Congress. The 
time within which he must approve or disapprove a bill is 
prescribed. If he approve a bill, it is made his duty to 
sign it. The Constitution is silent as to the time of his 
signing, except that his approval of a bill duly presented 
to him—if the bill is to become a law merely by virtue of 
such approval—must be manifested by his signature within 
ten days, Sundays excepted, after the bili nas been pre- 
sented to him. It necessarily results that a bill when so 
signed becomes from that moment a law. But in order 
that his refusal or failure to act may not defeat the will of 
the people, as expressed by Congress, if a bill be not ap- 
proved and be not returned to the House in which it origi- 
nated within that time, it becomes a law in like manner as 
if it had been signed by him. We perceive nothing in 
these constitutional provisions making the approval of a 
bill by the President a nullity 1f such approval occurs 
while the two Houses of Congress are in recess for a named 
time.” 

Moreover, on the question of the power to approve gen- 
erally, the following remarks of the Court are pertinent 
(175 U.S. 454, 455) : 

“ Much of the argument of counsel seems to rest upon 
the provision in relation to the final adjournment of Con- 
gress for the session, whereby the President is prevented 
from returning, within the period prescribed by the Con- 
stitution, a bill that he disapproves and is unwilling to 
sign. But the Constitution places the approval and dis- 
approval of bills, as to their becoming laws, upon a dif- 
ferent basis. If the President does not approve a bill, he 
is required within a named time to send it back for con- 
sideration. But if by its action, after the presentation of 
a bill to the President during the time given him by the 
Constitution for an examination of its provisions and for 
approving it by his signature, Congress puts it out of his 
power to return it, not approved, within that time to the 
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House in which it originated, then the bill falls, and does 
not become a law.” (Italics mine.) 

It is clear that the reasoning of the Supreme Court in 
the above case is favorable to the existence of the power 
to approve generally without reference to the character 
of the adjournment, since it is difficult on principle to dis- 
tinguish for the purposes of approval of bills by the Presi- 
dent between an adjournment ad certam diem at any rate 
for more than 10 days (excluding Sundays), and an ad- 
journment sine die. The difficulties before the President 
are the same in both cases, as likewise the invalidity or 
evil of his action (if there be either). 

It thus appears that while there has been, speaking 
generally, a uniform practice of the several Presidents 
not to sign bills after the adjournment of Congress, or 
rather, to sign all bills of which they approved before Con- 
gress adjourned, the right to sign after adjournment was 
considered an open question in President Monroe’s time, 
was asserted in the most open manner by President Lin- 
coln, was. again brought in question before President 
Cleveland, and was asserted for a second time in Mr. Har- 
rison’s term by the Attorney General and presumably by 
the President. In considering the proper effect of a con- 
temporaneous and continuous practical exposition of the 
Constitution a mere refraining from assertion of a right 
is a very different thing from a positive and actual asser- 
tion of it. In the former case failure to act may be due 
merely to disinclination to assert the right in question 
unless the situation urgently demands it, while no interests 
may be actually disturbed by mere inaction in such a man- 
ner as to justify a legal protest. In the latter case, how- 
ever, where the right is asserted and action taken, interests 
are necessarily affected injuriously or beneficially which 
ought not subsequently to be disturbed by a reversal of the 
prior construction. The normal cases (so far as I am 
aware) where effect has been given to practical exposition 
have all been where a right was positively asserted; as the 
right of the Supreme Justices to sit on the circuit affirmea 
on this ground in Stuart v. Laird, 1 Cranch. 299, 309; or 

the right of the President singly to remove officers ap- 
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pointed by and with the advice and consent of the Senate, 
discussed in Parsons v. United States, 167 U. 5S. 324, 329, 
835. As to the right of the President to approve bills 
after adjournment, it may well be that an occasion for 
the serious consideration of it did not arise until, within 
comparatively recent times, the amount and far reaching 
detail of Federal legislation, and consequently of such 
legislation passed within the last 10 days of the session 
became such as to make it a real burden upon the Presi- 
dent and a danger to the public interests to require him 
to sign such bills as he approved during the confusion of 
the last hours of Congress. In my judgment, therefore, 
the action of Presidents Lincoln and Harrison in actually 
approving of bills during an adjournment of Congress out- 
weighs any inference which may be drawn from the mere 
failure of other Presidents to assert the right claimed. 

The power of the governor under the constitutions of 
- the several States to approve bills after the adjournment 
of the legislature has been several times mooted and has 
been affirmed by the courts in every instance but one (and 
that the earliest)... In Fowler v. Peirce (1852), 2 Cal. 
165, 172, it was held that the governor had not the power, 
but the conclusion is based almost entirely on the premise 
that the governor is a part of the legislative branch of 
the Government, which is a unit and can only act in uni- 
son—a premise, as has been shown above, which was not 
considered sufficient by the Supreme Court of the United 
States in the La Abra Mining Company case.2 Apart 
from this decision of the California court, the decisions 
(as has been stated) are uniform in reaching a contrary 
conclusion. In Zhe People v. Bowen (1860), 21 N. Y., 517, 
it was held, under a constitutional provision precisely sim1- 
lar to that contained in the Constitution of the United 
States, that the governor had power to approve a bill 

1The case of Trustees v. County, 1 Nevada 334, merely construed the 
organic Act of the Territory as making the governor an integral part of 
the legislature. 

2 Section 16 of the California Constitution of May 7, 1879 (perhaps on ac- 
count of the decision in Fowler v. Pierce, supra), expressly gave the gov- 


ernor power to approve bills after adjournment, within ten days from the 
time of presentation. 
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after adjournment sine die. Certain portions of the opin- 
ion should be quoted to show the reasoning by which the 
conclusion was supported. The court said (21 N. Y. 518, 
519; 522, 523): 

“The provision of the Constitution under consideration 
seems to me naturally to refer to two classes of cases, 
namely, to bills in respect to which the two houses of the 
legislature and the governor shall agree in sentiment, and, 
secondly, to those in which they shall differ. In respect to 
the former class the provision is extremely brief. After 
declaring that ‘every bill which shall have passed the 
senate and assembly shall, before it becomes a law, be 
presented to the governor,’ it adds, ‘if he approves, he 
shall sign it,’ and this is all which is said respecting bills 
where there shall be a concurrence on the part of the gov- 
ernor with the houses. The remainder of the section 1s 
devoted exclusively to the consideration of cases in which 
the governor shall not approve of bills which have been 
presented to him on the part of the houses; and the sub- 
ject of those, in respect to which there has been no differ- 
ence of opinion, is not again adverted to. 

“ Specific directions are given for the purpose of bring- 
ing about a reconsideration by the senate and assembly of 
bills to which the governor shall have objected; and a new 
scrutiny is required to be had, under which such bills are 
to become laws, notwithstanding the governor’s objections, 
provided two-thirds of all the members present in each 
house shall so determine. The case was then to be pro- 
vided for where the governor should neglect or refuse to 
act upon a bill: Such neglect is not to be permitted to 
thwart the will of the legislature; and the remainder of 
the section is occupied with a provision to meet that case. 
It is as follows: ‘If any bill shall not be returned by the 
governor in ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the legislature, by 
their adjournment, prevent its return, in which case it shall 
not be a law.’ (Art. IV, $9.) It is plain that this relates 
exclusively to bills which the governor has ‘neglected to 
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approve and sign. It is such bills, and not those which 
he has approved and signed, which are not to become laws 
on account of a premature adjournment of the legislature. 
The provision does not qualify the mandate contained in 
the earlier part of the section, by which it 1s enjoined upon 
the governor, that if he approves of a bill he shall sign it. 
I am therefore of opinion that there is nothing in the 
language of the Constitution forbidding the approving and 
signing of a bill by the governor after the session of the 
legislature shall have terminated by an adjournment. If 
he can not legally do so, it 1s on account of some implica- 
tion arising out of the nature of the subject or of the act 
to be performed, or the general arrangements of the Con- 
stitution.” * * * 

“ 1 am, therefore, of opinion that it 1s not a just construc- 
tion of the power entrusted to the governor to consider it 
as merely an authority to require a further consideration of 
bills which he shall disapprove. In one respect the effect 
of the governor’s determination is different when the legis- 
lature is in session and when it is not. In the latter case, 
if he approves, the concurrence of the whole lawmaking 
power is secured; precisely as though the legislature was 
in session. The bill has received the concurrence of all 
the functionaries which the Constitution requires should 
unite in enacting a perfect law. He can not state objec- 
tions, for there is no public body in existence to whom they 
can be submitted. If he neglects to act, which he will of 
course do if the bill is disapproved of by him it falls to 
the ground by the express provisions of the Constitution, 
for the grounds of his disapproval can not be passed upon 
by the legislature. But if the proposed law meets with 
his approval there is no reason why the public will, ex- 
pressed by all the official bodies and persons with whom 
the Constitution has intrusted the province of making 
laws, should fail of effect.” 

Ihe same construction has been given in the following 
cases to provisions in the State constitutions which did not 
differ in any respect material to the present question from 
the provisions in the Constitution of the United States. 
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Solomon v. The Commissioners (1870), 41 Georgia 157; 
State v. Fagan (1870), 22 La. Ann. 545, 549; Darling v. 
Boesch (1885), 67 Iowa 702, 707; State v. Coahoma Co. 
(1886), 64 Miss. 358, 366, 367; Dow v. Beidelman (1887), 
49 Ark. 325, 333, 334; Lankford v. County Commissioners 
(1890), 73 Md. 105, 114, 115, Johnson v. Luers (1916), 129 
Md. 521, 524; Burns v. Sewell (1892), 48 Minn. 425, 429, 
430; Detroit v. Chapin (1895), 108 Mich. 1386, 140, 141. 
The case of State v. Coahoma, 64 Miss. 358, supra, is espe- 
cially significant because it overruled a previous decision 
to the contrary in Hardee v. Gibbs, 50 Miss. 802, the court 
saying of that decision that it “1s not supported by reason 
or authority, and plainly shows a lack of attention to or 
comprehension of the language of the constitution.” 

In Connecticut the legislature has construed a clause in 
the constitution of that State precisely similar to the pro- 
vision in the Constitution of the United States as giving 
the governor power to approve bills after adjournment and 
within 10 days of their presentation (Rev. Stat. Conn. 
(1887), sec. 417). 

In Seven Hickory v. Ellery (1880), 103 U. S. 423, the 
Supreme Court had to construe a provision in the consti- 
tution of Illinois which did not differ for present purposes 
from that in the Constitution’ of the United States, for 
while the provision in the constitution of Illinois as to 
the adjournment of the legislature was that, in case of 
adjournment, the bill should be returned on the first day 
of the next meeting of the legislature or be a law, it did 
not, any more than the provision in the Constitution of the 
United States, cover the case of approval by the governor. 
The Supreme Court held, nevertheless, that the governor 
had power to approve a bill within 10 days of its presenta- 
tion to him notwithstanding the fact that, at the time of 
approval, the legislature had adjourned szne die. The 
Chief Justice, delivering the opinion of the court, said 
(108 U. S. 424, 425) : 

“The single question we have now to consider is whether 
a bill passed by both houses, and presented to the governor 
before the legislature adjourns, becomes a law when signed 
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by the governor after the session of the legislature has been 
terminated by an adjournment, but within 10 days from 
its presentation to him. We have no hesitation in saying 
it does. There is certainly no express provision of the 
Constitution to the contrary. All that instrument requires 
is that, before any bill which has passed the two houses, 
can become a law, it shall be presented to the governor. 
If he approves it, he may sign it. If he does sign it 
within the time, the bill becomes a law. That is not said 
in so many words, but is manifestly implied. After a 
bill has been signed the legislature has nothing more to 
do with it. Undoubtedly, if the legislature should be in 
session when the signing is done, it would not be inappro- 
priate for the governor to communicate his approval to one 
or both the houses; but there is nothing in the Constitution 
which requires him to do so. The filing of the bill by the 
governor in the office of the secretary of state with his 
signature of approval on it is just as effectual in giving it 
validity as a law, as its formal return to the legislature 
would be. The bill becomes a law when signed. Every- 
thing done after that is with a view to preserving the evi- 
dence of its passage and approval. 

“The other parts of the article of the Constitution under 
consideration relate only to what is to be done if the gov- 
ernor fails to indicate his approval of the bill by sign- 
ing it.” | 

This decision was thought by Attorney General Miller 
to be conclusive as to the power of the President under the 
Constitution of the United States (20 Op. 503), and I agree 
with him. | 

I have therefore reached the conclusion that, both on 
principle and by the great weight of authority and prec- 
edent, you have the power to approve bills after adjourn- 
-ment sine die of the Congress which has passed them but 
within 10 days (Sundays excepted) after they have been 
presented to you. 

Respectfully, 
A. MITCHELL PALMER. 


To the PRESIDENT. 
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THE GOVERNMENT'S RIGHTS IN THE FESSENDEN 
INVENTIONS. 


Onder a certain agreement, dated January 9, 1900, between the 
Secretary of Agriculture and Reginald A. Fessenden, the latter 
granted to the Weather Bureau the right to use his inventions 
for the purpose of transmitting official messages, but reserved 
for himself all other rights in such inventions. 


DEPARTMENT OF JUSTICE, 
June 19, 1920.. 


Sir: In your letter of May 9, 1919, you request my opin- 
ion on whether or not the United States Government can 
legally assert the right of use or other license rights in 
the inventions of R. A. Fessenden flowing out of his em- 
ployment in the Government service “regardless of the 
agreements * * * between him and the Secretary of 
Agriculture.” In view of your supplementary letter of 
May 7, 1920, I interpret your question as inquiring broadly 
what rights, if any, the United States has in the Fessen- 
den-inventions referred to and intended to be included in 
the agreements. 

The documents you have placed before me are three: 
(1) An agreement between James Wilson, Secretary of 
Agriculture, and Fessenden, dated January 9, 1900; (2) 
an instrument dated March 6, 1902, executed by Fessenden 
and purporting to convey certain rights to the United 
States Weather Bureau; and (3) a similar instrument 
under date of June 2, 1904, similarly executed. These 
documents are as follows: 


“(1) 
‘Unitep States DEPARTMENT OF AGRICULTURE. 


“OFFICE OF THE SECRETARY. 


“Articles of agreement entered in this ninth day of 
January, nineteen hundred, between James Wilson, Sec- 
retary of Agriculture, for and on behalf of the Weather 
Bureau, U. S. Department of Agriculture, party of the 
first part, and Reginald A. Fessenden, professor, Western 
University of Pennsylvania, Allegheny, Pa. 
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“This agreement witnesseth: That the said James Wil- 
son, Secretary of Agriculture, for and on behalf of the 
United States of America, and the said Reginald A. Fes- 
senden, have mutually agreed, and by these presents do 
mutually covenant and agree to and with each other, as 
follows: 

“That in view of said Fessenden being given employ- 
ment in the Weather Bureau for one year at a salary of 
$3,000 per annum; the employment (if necessary) in the 
Weather Bureau for one year at a salary of $1,200 of some 
person to be named by him; the purchase of such appa- 
ratus, supplies, etc., by the Government as may be con- 
sidered necessary by the Chief of the Weather Bureau, 
said property to belong to the Weather Bureau; the de- 
tail for one year of two employees of the Weather Bureau 
to assist in conducting the experiments, without expense 
to the said Fessenden, whatever inventions are made by 
the said Fessenden, or that have been made by him, ap- 
plying to the wireless transmission of electric signals shall 
be immediately patented by him at his expense and the 
right to use said inventions given to the Weather Bureau, 
Department of Agriculturee, for transmission over land 
and sea of official messages without charge, except for the 
apparatus at actual cost of manufacture; the Weather 
Bureau being further empowered to manufacture the ap- 
paratus for its own use if so desired; and said Fessenden 
hereby reserves all other commercial rights and privileges 
accruing from said invention. 

“In witness whereof the undersigned have hereunto 
placed their hands and seals on the date first hereinbefore - 
written. 

JAMES WILSON. [ SEAL. ] 
“Secretary of Agriculture. 
“REGINALD A. FESsENDEN.” [SEAL.] 
“ Witnesses: 
“Joon A. BrasHeEar, 
“ James W. Witson.” 
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2-392. 


“Received for record March 8, 1902 ... and recorded 
in Liber K 64, page 492, of transfers of patents. 

“In testimony whereof I have caused the seal of the 
Patent Office to be hereunto affixed. _ 

“ Eixd. “FR, I. Aen, 

“kh. H. G. “Commissioner of Patents.” 
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“Whereas, I, Reginald A. Fessenden, formerly of the 
city of Allegheny, County of Allegheny, State of Pennsyl- 
vania, and now a resident of Manteo, in the County of 
Dare, State of North Carolina, have invented certain new 
and useful improvements in Methods and Apparatus for 
Wireless Telegraphy, for which I have filed applications 
for Letters Patent of the United States, ten in number, up 
to the date hereof; and whereas the United States Weather 
Bureau, Department of Agriculture, is desirous of acquir- 
ing the right and license to manufacture and use the in- 
ventions described in said applications for the purpose of 
transmission of official messages of said Weather Bureau 
over land and sea; 

“ Now, these presents sellesiins that for and in considera- 
tion of the sum of one dollar to him in hand paid by the 
said United States Weather Bureau, the receipt of which 
is hereby acknowledged, and in consideration of moneys 
paid to the said Reginald A. Fessenden in accordance with 
an agreement dated January 9th, 1900, between the said 
United States Weather Bureau and the said’ Reginald A. 
Fessenden, I, the said Reginald A. Fessenden, do hereby © 
license and empower the said United States Weather 
Bureau, Department of Agriculture, to use the inven- 
tions described and claimed in said applications for 
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Letters Patents for the purpose of transmission over 
fand and sea of official messages of said United States 
Weather Bureau, but for no other purpose, without further 
charge or expense, except for the apparatus at actual cost 
of manufacture, the United ‘States Weather Bureau being 
further empowered and licensed hereby to manufacture the 
necessary apparatus for this purpose for its own use, if 
so desired, as provided in and by the aforesaid agreement. 
And I, Reginald A. Fessenden, hereby further agree to 
execute and deliver immediately upon the issue of Letters 
Patent on said applications, or any of them, all instru- 
ments and writing necessary to grant and convey to the 
United States Weather Bureau, Department of Agricul- 
ture, the rights hereinbefore mentioned and to carry into 
effect the aforesaid agreement. 

“This is to be understood as in no way waiving the 
rights of the United States Weather Bureau, Department 
of Agriculture, to use in the manner and for the purposes 
stated other inventions pertaining to Wireless Telegraphy 
which may be secured to him by any Letters Patents on ap- 
piications which may be made by him subsequent to the 
execution of this agreement. 

“ Witness my hand this 6th day of March, 1902, at 
Manteo, North Carolina, in the presence of two attesting 
witnesses. 

“ REGINALD A, FESSENDEN. 
 WBENEZER T. TURNER, - 
6 Winuiam 'T. Larurop, {Witnesses 
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“ Whereas I, Reginald A. Fessenden, formerly of the 
City of Allegheny, County of Allegheny, State of Pennsy]- 
vania, and now a resident of the District of Columbia, 
have invented certain new and useful improvements in 
. Methods and Apparatus for Wireless Telegraphy, for 
which Letters Patent of the United States, numbered as 
follows, have been issued up to the date hereof: 727,331 
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of May 5, 1903; 12,115 of May 26, 1903 (Reissue) ; 731,029 
of June 16, 1903; 12,168 and 12,169 of November 10, 1903; 
753,863 of March 8, 1904; and whereas the United States 
Weather Bureau, Department of Agriculture, is desirous 
of acquiring the right and license to manufacture and use 
the inventions described in said Letters Patent for the pur- 
pose of transmission over land and sea of official messages 
of said United States Weather Bureau, Department of 
Agriculture ; 

“ Now these presents witnesseth, That for and in con- 
sideration of the sum of one dollar to him in hand paid 
by the said United States Weather Bureau, Department 
of Agriculture, the receipt of which is hereby acknowl- 
edged, and in consideration of moneys paid to the said 
Reginald A. Fessenden, in accordance with an agreement 
dated January 9, 1900, between the said United States 
Weather Bureau, Department of Agriculture, and the said 
Reginald A. Fessenden, I, the said Reginald A. Fessenden, 
do hereby license and empower the said United States 
Weather Bureau, Department of Agriculture, to use the 
inventions described and claimed in said Letters Patents 
for the purpose of transmission over land and sea of offi- 
cial messages of said United States Weather Bureau, De- 
partment of Agriculture, but for no other purpose, without 
further charge or expense, except for the apparatus at 
actual cost of manufacture, the United States Weather 
Bureau, Department of Agriculture, being further em- 
powered and licensed hereby to manufacture the neces- 
sary apparatus for this purpose for its own use, 1f so de- 
sired, as provided in and by the aforesaid agreement. 

“This is to be understood as in no way waiving the 
rights of the United States Weather Bureau, Department 
of Agriculture, to use in the manner and for the purposes 
stated other inventions pertaining to wireless telegraphy 
which may be secured to Reginald A. Fessenden by any 
Letters Patents on applications which may be made by 
him subsequent to the execution of this agreement. 

“And I, Reginald A. Fessenden, hereby amend accord- 
ingly the license granted by me to the United States 
Weather Bureau, Department of Agriculture, on March 
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6, 1902, on my original applications for Letters Patent, 
recorded in Liber K, 64, pages 491 and 492. 

“Witness my hand this 2nd day of June, 1904, in the 
City of Washington, District of Columbia, in the presence 
of two attesting witnesses. | 

“ REGINALD R, FESSENDEN. 

“ ‘Witnesses : 

A. E. Hawoop. 
JESSIE E. Bent.” 


My answer to your question is that in my opinion it 
is Impossible to disregard the agreement between Fessen- 
den and the Secretary of Agriculture; and that whatever 
rights the United States, or any of its departments, pos- 
sess in the inventions referred to are founded upon and 
circumscribed by the agreement. 

In the absence of such limitations as the agreement con- 
tains, rights in the inventions of Fessenden might have 
inured to the United States in a different measure, perhaps 
in the form of “shop-right ” or implied license. It is un- 
necessary, however, for me to enter upon a discussion of 
this question at this time. A specific limiting agreement 
was entered into between Fessenden and the Secretary of 
Agriculture. Such being the case it is clear to me in the 
present circumstances that unless the law be such that 
the mere entry of a person into Government employ of this 
nature invalidates any limiting contract he may make with 
the Government with reference to rights in his inventions, 
such a contract must be treated with the same respect and 
accorded the same force and effect as would be the case 
were it entered into between an employee (or prospective 
employee) and a private employer. There is no doubt 
that a person may enter into such contractural relations 
with a private employer with reference to his inventions 
made during or before the employment, as he and his em- 
ployer may see fit, and that both parties are to be strictly 
governed by their agreement; and that such agreement may 
properly change, limit, or replace whatever rights the em- 
ployer might have acquired in such inventions by opera- 
tion of law in the absence of any such specific agreement. 
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I do not see that the Government differs from a private 
employer in such a situation as your question presents. 
The “ shop-right ” which in certain circumstances may ac- 
crue to an employer in his employee’s invention is founded 
in a contractual relation implied from the circumstances. 
(McClurg v. Kingsland, 1 How. 202; Solomons v. U. S., 
187 U. S. 842; McAleer v. U. S., 150 U.S. 424; Lane & 
Bodley Co. v. Locke, 150 U. S. 193; Gill v. U. S., 160 U.S. 
496; Barber v. National Carbon Co., 129 Fed. 370; Wilson 
v. Amer. Circular Loom Co., 187 Fed. 840; Mia v. National 
Envelope Co., 244 Fed. 823; Robinson on Patents, sec. 8382 
and cases cited.) Whether or not this implied contrac- 
tual relation be translated in terms of “acquiescence” 
cr resultant estoppel (see Walker on Patents, sec. 313a, 
and cases cited), clearly the implied contract or supposed 
acquiescence may be altered or displaced by an express 
substitute agreement or a novation between the parties. It 
has even been said that “an express license and an im- 
plied license can not, in the nature of things, coexist.” 
(Hazen v. Wareham, 242 Fed. 642, 647.) 

My investigations have uncovered no law, statutory or 
otherwise, that would, in my opinion, in any manner in- 
validate or diminish the effect of the Fessenden- Wilson 
agreement. Consequently, since the contract clearly con- 
templates definite circumscription and limitation of the 
rights the Government is to acquire in the premises, I 
can come to no other conclusion but that whatever rights 
the United States may possess in the Fessenden inventions 
contemplated by said contract are merely those rights 
specifically set forth in the contract, and that they are 
limited by those clauses of the instrument which are 
clearly intended to have that effect. 

The question of whether or not the Secretary of Agri- 
culture originally. had authority to employ Fessenden 
under this contract has been raised, but does not seem to 
be now in point. The fact is, he did so employ him; Fes- 
senden entered the Government’s employ in accordance 
with the contract and received his pay as provided for by 
its terms. So far as concerns his employment and pay, 
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the contract is therefore executed and completed and it is 
futile to discuss the moot question of whether or not it 
was properly entered into. If it was ultra vires of Wil- 
son so to employ Fessenden, certainly the Government can 
claim no greater rights arising from the employment than 
the terms of the contract of employment set forth. 

I proceed, then, to what I deem the vital question, viz, 
what the parties intended in entering into the contract, 
hereinbefore set out in full. 

Though perhaps inartistically drawn, this contract 
plainly sets forth that Fessenden, in consideration of be- 
ing employed at a stipulated salary in the Weather Bureau, 
and for other considerations not necessary to discuss, 
ugreed to grant the Weather Bureau a license to use “ what- 
ever inventions are made by the said Fessenden, or that 
have been made by him.” Fessenden evidently intended 
to grant, and the Government intended to receive, only 
such rights in his inventions as those explicitly delineated 
in the agreement which contemplates merely what quoting 
from the document shows: “the right to use said inven- 
tions (is) given to the Weather Bureau * * * for trans- 
mission over land and sea of official messages. * * *, and 
said Fessenden hereby reserves all other commercial rights 
and privileges = me wee 

There is no ambiguity or uncertainty as to what the 
agreement means. It is an agreement to grant merely the 
right to make a particular designated use of his inven- 
tions. It is distinctly not a license to the United States 
broadly or as a whole, but is limited solely to the Weather 
Bureau. It is evident from the general purport of the 
agreement that Fessenden intended, and that the Secretary 
of Agriculture acquiesced in this intention, to reserve for 
himself all other rights in his inventions. Despite the 
rather loose wording of some portions of the agreement, it 
is impossible for me to come to any other conclusion with- 
out placing a strained construction upon the words of the 
instrument. 

Fessenden’s intent in the matter is exemplified in the 
two subsequent documents dated March 6, 1902, and June 
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2, 1904, wherein in unmistakable terms he granted to the 
Weather Bureau only specific rights under certain of his 
inventions contemplated by the original agreement for 
such strictly limited purposes as were clearly in view of 
the parties to the original agreement. It seems to me that 
the terms of these two subsequent grants are correctly based 
upon and in accordance with the evident intent of the par- 
ties to the agreement of 1900. 

The appearance of the word “commercial ” seems to me 
the only feature of the agreement which by any chance 
could raise a doubt as to the intent of the parties to limit 
the Government’s rights wholly to the Weather Bureau, 
and merely to that bureau for the single purpose of trans- 
mitting official messages. Looking at the agreement as a 
whole, however, it is quite evident that in view of the 
specific designation of the Weather Bureau, coupled with 
the suecinct limitation even upon such rightsasthe Weather 
Bureau might acquire, the term “ commercial ” must merely 
be regarded as inept or unnecessary: Certainly a much 
more natural construction than the alternate one whereby 
the particular designation of the Weather Bureau and the 
precise purposes for which said bureau might use the inven- 
tions, must be enlarged and transformed to include the 
entire United States as a whole. Had it been intended that 
the United States as a whole, or that departments other 
than the Weather Bureau should participate in the free 
use of Fessenden’s inventions, it is hardly conceivable that 
the contracting parties should have named the Weather 
Bureau specifically and omitted the others. 

I note that the Judge Advocate General, in his opinion 
dated January 30, 1920, arrives at the same conclusion and 
proceeds further to discuss the effect of the agreement in 
case of the transfer of Weather Bureau functions to some 
other governmental] department. I do not understand 
this question to be before me, and it is therefore inappro- 
priate that I should treat it in this opinion. 

Respectfully, | 
A. MITCHELL PALMER, 
To the Secretary oF War. 
89836° —22—voL 32——-19 
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INCOME TAX—SALARIES OF FEDERAL JUDGES APPOINTED 
AFTER PASSAGE OF ACT LEVYING SUCH TAX. 


The salaries of the judges of the Supreme and inferior courts of 
the United States appointed subsequent to the enactment of 
the Revenue Act of 1918 are subject to the income tax imposed 
by that Act. (40 Stat. 1057, 1065, ) 


DEPARTMENT OF JUSTICE, 
June 21, 1920. 


Sir: I have the honor to acknowledge receipt of your 
request to be advised whether, in view of the Supreme 
Court’s decision in the case of Hvans v. Gore, to refrain 
from the collection of income taxes under the Revenue Act 
of 1918 (40 Stat. 1057, 1065), from judges and the Presi- 
dent taking office after the passage of the Act as well as 
from those in office when the law was passed. 

In the opinion of the solicitor accompanying your re- 
quest certain quotations are made from the opinion of the 
court in the case above referred to as indicating that the 
court intended to hold that the salary of no Federal judge 
could constitutionally be included in his taxable income 
regardless of whether he became a judge before or after 
the passage of the Act. I do not think, however, that 
anything that was said in that opinion can fairly bear this 
construction. That question was not before the court. 
The judge then contesting the constitutionality of the law 
was appointed many years ago, and the rights of one ap- 
pointed subsequent to the enactment of the law were in no 
wise involved. The only question was whether the re- 
quirement that a judge’s salary should be included in his 
taxable income was, within the meaning of the Constitu- 
tion, a diminution of his compensation as it had been 
fixed by Act of Congress prior to the enactment of this tax 
law. Congress has the same power to fix the compensa- 
tion of judges that it has to levy taxes, except that it has 
no power during the term of office of a judge to fix his 
compensation at a sum less than it was when he became a 
judge. The effect of the recent decision is to hold that the 
levying of a tax upon the compensation thus fixed is a 
diminution of that compensation in the constitutional 
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sense. In fixing the compensation, however, which judges 
hereafter appointed shall receive, there is no limitation 
upon the power of Congress. It may fix the compensation 
of such judges at a figure less than that now received by 
judges of the same rank, and which the latter will be en- 
titled to receive during the remainder of their service. In 
fixing such compensation, I see no reason why Congress 
may not say that the compensation shall be a certain 
amount less a fixed percentage thereof which shall be paid 
or retained as an income tax. When, therefore, after the 
salary of the judges has been fixed by law and another Act 
has been passed making those salaries subject to a fixed 
and definite income tax, a judge who is appointed takes 
his office with his actual compensation fixed at the amount 
of the salary less the amount of income tax. Upon assum- 
ing the duties of the office he is entitled to receive no more 
than this; and when he pays the tax previously fixed by 
law there has been no diminution of the compensation to 
which he was entitled at the beginning of his term of 
service. I am unable to see, therefore, that there is any- 
thing in the recent opinion of the Supreme Court which 
relieves a judge appointed since the enactment of the in- 
come tax law from paying the tax imposed by that law. 
Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the SEecRETARY OF THE TREASURY. 





INCOME TAX—ENEMY TRUSTS. 


As to enemy property conveyed to or seized by the Alien Property 
Custodian, the Custodian is not such a trustee or fiduciary as 
is required by the law to make returns or pay income taxes; he 
is merely an Official or agent of the Government. 

Before enemy trusts are returned to their former owners, the 
Treasury Department may ascertain the taxes due on the income 
which accrued on such property during the time it was held by 
the Alien Property Custodian and require them to be paid. 
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DEPARTMENT OF JUSTICE, 
June 21, 1920. 


Sir: A reply to your letter of January 17, 1920, has been 
unavoidably delayed. You request an opinion as to— 

“Whether, in those cases in which trusts are to be re- 
turned to their former respective owners, the Commissioner 
of Internal Revenue has a right to demand from the Alien 
Property Custodian Federal taxes accruing upon property 
of enemies after the issuance of the Alien Property Cus- 
todian’s demand and while it is in his custody, actual or 
constructive.” 

I understand that the taxes in question are the income 
taxes levied by sections 210 and 211 of the Revenue Act 
of 1918 (40 Stat. 1062), and by similar provisions of pre- 
vious Acts. Section 219(a) of the Act of 1918 is as fol- 
lows: 

“That the tax imposed by sections 210 and 211 shall 
apply to the income of estates or of any kind of property | 
held in trust, including— 

(1) Income received by estates of deceased persons dur- 
ing the period of administration or settlement of the 
estate ; | 

“(2) Income accumulated in trust for the benefit of un- 
born or unascertained persons or persons with contingent 
interests ; | 

“(3) Income held for future distribution under the 
terms of the will or trust; and 

“(4) Income which is to be distributed to the bene- 
ficiaries periodically, whether or not at regular intervals, 
and the income collected by a guardian of ‘an infant to be 
held or distributed as the court may direct.” (40 Stat. 1071). 

In such cases it is made the duty of the fiduciary or 
trustee to make return of income and pay the taxes. The 
question is whether property conveyed to or seized by the 
custodian of alien property is held in trust within the 
meaning of section 219, so that the custodian may be 
required to pay taxes on the net income derived from 
property or estates in his control. The Solicitor of Inter- 
nal Revenue, in his opinion accompanying your request, 
correctly says that nowhere in the Trading with the Enemy 
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Act or in the revenue acts is the income which accrues upon 
property while it is in the custody of the Alien Property 
Custodian made specifically liable to tax, and that, on the 
other hand, there is no provision relieving such income 
from taxation. He thinks, however, the purpose to tax 
such income is to be implied from various provisions of the 
revenue laws. There can be no doubt, I think, that in the 
event property in the hands of the custodian is returned 
to the former owner and the amount so returned includes 
any income derived from the property while in the control 
of custodian the Government is entitled to collect the tax 
on such income. The specific question, however, is whether 
the custodian is required by the law to pay this tax or 
whether the Government must require the former owner 
upon the return of his property to pay it. The solicitor 
says that the question is whether the Alien Property Cus- 
todian is trustee for the person whose property has been 
taken or for the United States. He reaches the conclusion 
that the custodian is a trustee for the person whose prop- 
erty has been taken in such a sense as to make it his duty 
to pay the taxes. I am unable to concur in this conclusion. 

The Trading with the Enemy Act authorizes the Presi- 
dent of the United States to take over for the United 
States property of alien enemies. The custodian is created 
by that Act an officer of the United States Government, 
and his duties, generally speaking, are to be the represent- 
ative or agent of the President in exercising the authority 
conferred by the Act. Section 6 provides: 

“That the President is authorized to appoint, prescribe 
the duties of, and fix the salary (not to exceed $5,000 per 
annum) of an official to be known as the alien property 
custodian, who shall be empowered to receive all money 
and property in the United States due or belonging to an 
enemy or ally of enemy, which may be paid, conveyed, 
transferred, assigned, or delivered to said custodian under 
the provisions of this Act; and to hold, administer, and 
account for the same under the general direction of the 
President and as provided in this Act. (40 Stat. 415.) 

Thus, he is not described as a trustee but as an official. 
It is true that for the purpose of enabling him to perform 
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his official duties, he is given the powers of a common-law 
trustee, but these powers are given only in respect of 
property, other than money, which may come into his 
hands. The provision contained in section 12 is: 

“The alien property custodian shall be vested with all 
the powers of a common-law trustee in respect of all 
property, other than money, which shall come into his 
possession in pursuance of the provisions of this Act, and, 
acting under the supervision and direction of the Presi- 
dent, and under such rules and regulations as the President 
shall prescribe, may manage such property and do any act 
or things in respect thereof or make any disposition 
thereof or of any part thereof, by sale or otherwise, and 
exercise any rights which may be or become appurtenant 
thereto or to the ownership thereof, if and when necessary 
to prevent waste and protect such property and to the 
end that the interests of the United States in such property 
and rights or of such person as may ultimately become 
entitled thereto, or to the proceeds thereof, may be pre- 
served and safeguarded.” (40 Stat. 423.) 

I do not think that this provision constitutes the cus- 
todian a trustee for any person who may ultimately be- 
come entitled to or have an interest in the property. The 
property is taken over by the United States, to be held and 
finally disposed of only as Congress may hereafter direct. 
The custodian is merely an official of the Government or 
the agent of the President in taking over and preserving 
the property. But even if it could be said that, so far as 
the powers of a common-law trustee are exercised, the cus- 
todian is to be treated as a trustee for any one other than 
the United States this would avail but little in the present 
inquiry, for such powers are expressly confined to property 
other than money. As to money, section 12 provides: 

“That all moneys (including checks and drafts payable 
on demand) paid to or received by the alien property cus- 
todian pursuant to this Act shall be deposited forthwith in 
the Treasury of the United States, and may be invested 
and reinvested by the ‘Secretary of the Treasury in United 
States bonds or United States certificates of indebtedness, 
under such rules and regulations as the President shall 
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prescribe for such deposit, investment, and sale of securi- 

. ties; and as soon after the end of the war as the President 
shall deera practicable, such securities shall be sold and 
the proceeds deposited in the Treasury.” (40 Stat. 423.) 

_ It will be seen that, as to money the sole authority given 
to the custodian is to receive it and pass it on to the Treas- 
ury. When paid into the Treasury, such money may be 
invested in interest-bearing bonds, but the custodian is 
not charged with the duty of making such investments, and 
the income derived from them does not come into his hands. 
at all. As to any income derived from property seized 
and promptly sold and the proceeds invested, it is re- 
ceived not by the custodian but by the officers of the Treas- 
ury Department. The custodian does not even know what 
income is derived from such investments. Money received 
by the custodian, including checks and drafts, whether in- 
come or the proceeds of property sold, is directed to be at 
once turned over to the Treasury. The direction is ex- 
plicit, and the custodian is given no authority to do any- 
thing else with it. Whatever net income the custodian re- 
ceives from property under his control comes to him, of 
course, as money. To say that out of such money he must 
pay income taxes would be to require him to make a dis- 
position of funds coming to his hands different from that 
expressly required by the Act of Congress. 

I am of opinion that property seized and held by the 
custodian is seized and held by the United States through 
the custodian as the official or agent designated by law to 
act for the President in that regard. I am further of the 
opinion that the United States takes possession of such 
property to make such use of it as Congress may hereafter 
direct and that it can not be said to be property held in 
trust within the meaning of the Revenue Act. I am also of 
opinion that the custodian is not a trustee or fiduciary as is 
required by the law to make tax returns or pay income 
taxes, but that he is merely an official or agent of the 
Government. 

This does not mean that if property or income shall be 
returned to the former owners, and the amounts received 
by them include any income that may have accrued during 
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the time the property was held by the custodian, such 
former owners are not liable for income taxes. Undoubt- 
edly, before paying out any funds which represent such 
income the Treasury Department may ascertain the taxes 
due thereon and require them to be paid. I merely mean 
to say that, in my opinion, the law does not require the 
custodian to make such returns or pay such taxes. 
Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


WAR RISK INSURANCE ACT—REGULATION DEFINING CER- 
TAIN TERMS USED IN SAID ACT. 


A regulation is in accord with the law which defines the terms 
“brother,” ‘ sister,” “uncles,” “aunts,” ‘ nephews,” ‘“ nieces,” 
‘“brothers-in-law,” and “sisters-in-law,” as used in the War 
Risk Insurance Act of December 24, 1919, as follows: 

1. When the father or mother of a child in the military or navui 
service has for a period of not less than one year at any time 
prior to such child’s enlistment or induction stood in loco 
parentis to another member of his, her, of their household, such 
other member of such household shall be deemed to be a brother 
or sister of the child in the military or naval Service. 

2. The terms “uncles,” “ aunts,’ ‘“‘ nephews,’ and ‘“ nieces,” shall 
be deemed to include only such relations by blood. 

3. The term “brother-in-law” shall be deemed to include the 
brother of a wife, brother of a husband, and the husband of a 
sister. 

4. The term “sister-in-law ” shall be deemed to include the sister 
of a husband, the sister of a wife, and the wife of a brother. 

5. A relationship by marriage shall not be deemed to be terminated 
by death or divorce if there is issue surviving. 


DEPARTMENT OF JUSTICE, 
June 21, 1920. 


Sir: I have the hunor to acknowledge receipt of your re- 
quest for an opinion as to whether certain proposed regu- 
lations under sections 4 and 13 of the Act of December 
94, 1919, entitled “An act to amend and modify the War 
Rick Insurance Act,” are authorized. The proposed regu- 
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lations are intended to define certain terms used in the 
Act mentioned and are as follows: 

“ By virtue of the authority conferred in section 13 of 
the War Risk Insurance Act the following regulation is 
issued relative to the terms ‘brother,’ ‘sister,’ ‘uncles,’ 
‘aunts,’ ‘nephews,’ ‘ nieces,’ ‘ brothers-in-law,’ and ‘ sisters- 
in-law,’ as used in the War Risk Insurance Act. 

“1. For the purpose of the administration of subdivi- 
sion (5a) of section 22 of the War Risk Insurance Act as 
amended by the Act of December 24, 1919, when the father 
or mother of a child in the military or naval service has 
for a period of not less than one year at any time prior 
to such child’s enlistment or induction stood zn loco par- 
entis to another member of his, her, or their household, 
such other member of such household shall be deemed to 
be a brother or sister of the child in the military or naval 
service. 

“9. The terms ‘ uncles’ and ‘ aunts,’ as used in section 
13 of said act of December 24, 1919, shall be deemed to in- 
clude uncles and aunts by marriage as well as by blood, 
and the terms ‘ nephews’ and ‘nieces’ as used in section 
13 of said act shall be deemed to include nephews and nieces 
by blood and the sons and daughters of a sister or a brother 
of the spouse of the insured. 

“3. The term ‘ brother-in-law’ as used in section 13 of 
the Act of December 24, 1919, shall be deemed to include 
the brother of a wife, brother of a husband, the husband 
of a sister, the husband of a wife’s sister, the husband of 
a husband’s sister. 

“4, The term ‘sister-in-law’ as used in section 13 of the 
Act of December 24, 1919, shall be deemed to include the 
sister of a husband, the sister of a wife, the wife of a 
brother, the wife of a wife’s brother, and the wife of a 
husband’s brother. . 

“5, A relationship by marriage shall not be deemed to 
be terminated by death ox divorce if there is issue surviv- 
ing or if the family relationship usual between uncles and 
aunts, nephews and nieces, brothers-in-law and sisters-in- 
law existed between the insured and the person designated 
as beneficiary at the time of such designation.” 
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Paragraph 1 is clearly in accord with the law. 
I am of opinion that paragraph 2 is broader than the 

Jaw authorizes. I am convinced that by “uncle,” “ aunt,” 
“nephew,” and “niece” it was meant to include only such 
blood relations, and hence I do not think “uncle” and 
“aunt” by marriage or “nephew” and “niece” by mar- 
riage can be included. It is true that some of the dic- 
tionaries after first defining “aunt,” for instance, as “the 
sister of one’s father or mother” add “also applied to an 
uncle’s wife,’ qualifying in some instances the latter by 
such words as “in address or familiar use.” Both Black’s 
and Bouvier’s law dictionaries confine the definition, how- 
ever, to the sister of one’s father or mother. The legal 
meaning of the terms “uncle” and “aunt” and “ nephew ” 
and “niece” have frequently been the subject of judicial 
decisions, and almost without exception these decisions 
adhere to the definition contained in the law dictionaries. 
Boyd v. Perkins, 1138 8. W. Rep. 95; Green’s Appeal, 42 Pa. 
25; Estate of Root, 187 Pa. 118; Goddard v. Amory, 147 
Mass. 71; State v. Tucker, 174 Ind. 715. 

I think paragraphs 3 and 4 are also too broad in includ- 
ing the husband of a wife’s sister, the husband of a hus- 
band’s sister, the wife of a wife’s brother, and the wife of a 
husband’s brother in the definitions of “ brother-in-law ” 
and “sister-in-law.” I do not think, for instance, that un- 
der the commonly accepted definition of the word, two men 
who marry sisters are brothers-in-law. Practically all the 
leading dictionaries in defining the term “ brother-in-law.” 
do not include such a relationship, or specifically state that 
it is not within the term. The only exception I have 
found is in Funk & Wagnalls, where, after defining the 
term as it is defined in other dictionaries, it is said: 
“Loosely in England and legally in the United States, a 
wife’s sister’s husband.” Black defines the term thus: “A 
wife’s brother or a sister’s husband.” And Bouvier thus: 
“The brother of a wife, or the husband of a sister.” Two 
men who marry sisters are, of course, not, by reason of 
their marriages, related by consanguinity. If related at 
all, it is by affinity. Black defines affinity as “ relationship 
by marriage between the husband and the blood relations 
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of the wife, and between the wife and the blood relations 
of the husband. Webster’s International Dictionary de- 
fines it as follows: 

“Relationship by marriage between a husband and his 
wife’s blood relations, or between a wife and her husband’s 
blood relations.” 

And in Words and Phrases, Second Series, v. 1, p. 148, 
this is found: 

“An affinity is the relation existing in consequence of 
marriage between each of the married persons and the blood 
relatives of the other, and the degrees of affinity are com- 
puted in the same way as those of consanguinity or kindred. 
A husband is related by ‘affinity’ to all the blood relations 
of his wife and the wife is related by ‘ affinity’ to all blood 
relations of the husband. Bliss v. Livingston, Probate 
Judge, 113 N. W. Rep. 317.” 

“But one spouse is not related to the affinities of the 
other.” (Louisville & Nashville Railroad Co. v. Holland, 
55 Southern Rep. 1001.) 

In Farmers’ Loan & Trust Co. v. Lowa Water Co., 80 
Fed. 467, it was held that men marrying sisters were not 
brothers-in-law. There are a few cases in the State courts 
in which it has been held that a husband is related by 
affinity to those related to his wife by affinity, but the 
great weight of authority in the State courts is to the 
contrary. Kirby v. State, 89 Ala. 63; Chinn v. State, 47 
Ohio St. 575; Baldwin v. State, 120 Ga. 188; O'Neal v. 
State, 47 Ga. 229; Tegarden, Adm., v. Phillips, 14 Ind. 
App. 27; Chase v. Jennings, 38 Me. 44; Bigelow v. Sprague, 
140 Mass. 425; Hume v. Commercial Bank, 10 Lea (Tenn.) 
1; Bliss v. Caille Bros. Co., 149 Mich. 601. 

I can not escape the conclusion, therefore, that the terms 
“brother-in-law ” and “sister-in-law ” were intended to 
include only those who were related either by blood or 
affinity, and that the definition must be confined to that 
- quoted above from the law dictionaries, particularly since 
this is the definition given by most of the leading dic- 
tionaries. 

As to paragraph 5, I think the first clause, to the effect 
that relationship by marriage is not to be deemed to be 
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terminated by death or divorce if there is issue surviving 
is correct. I can not, however, find any authority for mak- 
ing an exception to the termination of the relation in cases 
where “the family relationship usual” between such 
parties existed between the insured and the person desig- 
nated as beneficiary at the time of such designation. I 
think the question as to whether such a relationship has 
terminated must depend absolutely upon whether there has 
been a death or divorce without surviving issue and not 
upon the manner in which the parties treat each other 
after such death or divorce. 


Respectfully, 
WM. L. FRIERSON, 


Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





LIQUORS—PHILIPPINES AND VIRGIN ISLANDS. 


Under the Eighteenth Amendment to the Constitution, the consular 
officials of the United States should not certify invoices covering 
shipments of intoxicating liquors for beverage purposes into the 
Philippines and the Virgin Islands. 

Consuls may, however, certify invoices covering shipments to both 
the Philippines and the Virgin Islands of intoxicating liquors for 
nonbeverage purposes, provided the laws of those islands and 
the regulations issued thereunder are first complied with. 

Highteenth Amendment applies to the Philippines and Virgin 
Islands; Volstead Act does not apply to these islands. 


DEPARTMENT OF JUSTICE, 
June 24, 1920. 

Sir: I beg to acknowledge receipt of your letter of 
April 8, 1920, requesting my opinion upon the question 
whether, since the coming into effect of the Eighteenth 
Amendment to the United States Constitution, consular 
officials may lawfully certify invoices covering shipments 
of intoxicating liquors consigned to the Philippines and 
the Virgin Islands. 

The Eighteenth Amendment provides, in section 1, that— 


“After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors 
within, the importation thereof into, or the exportation 
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thereof from the United States and all territory subject to 
the gurisdiction thereof for beverage purposes is hereby 
prohibited.” 

This provision clearly applies to the insular possessions 
of the United States. It is self-executing so far as it makes 
the acts specified unlawful, and, therefore, prohibits the 
importation for beverage purposes of intoxicating liquors 
into the Philippines and Virgin Islands. I am of the 
opinion, therefore, that the consular officials of the United 
States should not certify invoices covering such shipments. 

But with respect to importations for nonbeverage pur- 
poses a different situation is presented. Such importations 
are not forbidden by the Eighteenth Amendment, and Con- 
gress has not provided any regulations governing such 
importations into the islands above mentioned. 

It is true that under section 3, Title II, of the Velstead 
Act (41 Stat. 308) liquor can not be imported for non- 
beverage purposes without a permit from the Commis- 
sioner of Internal Revenue, and that under the provisions 
of Revised Statutes, section 1891, the Constitution and all 
the laws of the United States not locally inapplicable are 
extended to the organized Territories. But by section 5 of 
the Act of August 29, 1916 (39 Stat. 545,547), 1t 1s pro- 
vided that— | 


“The statutory laws of the United States hereafter en- 
acted shall not apply to the Philippine Islands, except 
when they specifically so provide, or it 1s so provided in 
this Act.” 


And since the liquor laws of the United States are not 
among the laws extended to the Philippines by that Act, 
and those islands are not specifically referred to in the 
Volstead Act, the latter does not apply to them. Nor is the 
Volstead Act extended to the Virgin Islands, since they 
are neither organized nor incorporated territory (31 Op. 
118). Consuls may, therefore, certify invoices covering 
shipments to both the Philippines and the Virgin Islands 
of intoxicating liquors for nonbeverage purposes, provided 
that the laws of those islands and the regulations issued 
thereunder are first complied with. | 


~- 
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In the Philippines there are no laws now in force regu- 
lating the importation of intoxicating liquors, although 
such legislation is contemplated. But the colonial councils 
of the Virgin Islands have in the exercise of the powers 
conferred on them by section 2 of the Act of March 3, 1917 
(39 Stat. 1182), passed ordinances prohibiting the impor- 
tation of intoxicating liquors, other than malt liquors, for 
beverage purposes, and the regulations made by the gov- 
ernor, under the authority of these ordinances, provide 
that such liquors may be imported for nonbeverage pur- 
poses only if a special permit is first obtained. I think, 
therefore, that shipments of such liquors to the Virgin 
Islands should be certified only if these regulations have 
first been complied with. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 
To the Secretary or STATE. 





PURCHASE FOR THE UNITED STATES OF PROPERTY SOLD 
UNDER DISTRAINT. 


Under section 3192 of the Revised Statutes, the authority of col- 
lectors of internal revenue to purchase for the United States 
property sold under distraint is limited to those articles on which 
a tax is in form directly laid. 


DEPARTMENT OF JUSTICE, 
July 10, 1920. 

Sir: I have the honor to acknowledge the receipt of 
your letter of May 12 transmitting an opinion of the 
solicitor of internal revenue concerning the right of col- 
lectors of internal revenue to purchase, on behalf of the 
United States, certain classes of property sold under dis- 
traint, and asking whether I concur in it. From the opin- 
ion of the solicitor it appears that a warrant of distraint 
was issued to satisfy an unpaid assessment of taxes and 
penalties levied under provisions of law imposing special 
taxes on persons engaged in the sale of intoxicating: liquors, 
under which warrant an automobile belonging to the tax- 
payer was seized. The question is whether the collector is 
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authorized to purchase this automobile at the sale on behalf 
of the United States, if the amount bid therefor be not 
equal to the amount of the tax. 

It 1s stated, and I therefore assume, that the only pro- 
vision of law which can be claimed to confer the authority 
is that contained in section 3192, R. S., reading as follows: 


‘“ When any property advertised for sale under distraint, 
as aforesaid, is of a kind subject to tax, and the tax has 
not been paid, and the amount bid for such property is not 
equal to the amount of the tax, the collector may purchase 
the same in behalf of the United States for an amount not 
exceeding the said tax. All property so purchased may be 
sold by the collector, under such regulations as may be pre- 
scribed by the Commissioner of Internal Revenue. The 
collector shall render to the Commissioner a distinct account 
of all charges incurred in such sales, and, in case of sale, 
shall pay into the Treasury the surplus, if any there be, 
after defraying all lawful charges and fees.” 

The solicitor is of the opinion that this provision confers 
the authority in question; construing the phrase “of a 
kind subject to tax” as meaning “of a kind subject to the 
payment of the tax,” and as therefore covering practically 
all of the taxpayer’s personal property, which, of course, is 
subject to the payment of taxes lawfully assessed against 
its owner. His conclusion is largely based upon the pre- 
mise that no personal property as such is subject to a 
Federal tax without apportionment (a method not used 
when section 3192, R. S. was enacted), so that the words 
“subject to tax” must be given a broad meaning if they 
are to have any effect at all. 

Section 3192 was one of the many provisions of the 
comprehensive revenue Act of July 13, 1866, c. 184, 14 
Stat. 98, which in the main consisted of amendments of 
the earlier revenue Act of June 30, 1864, c. 173, 13 Stat. 
223. The provision permitting purchase by the collector 
was contained in section 29 of the earlier Act (13 Stat. 
934), but the peculiar, to a great extent controlling, lan- 
guage, “of a kind subject to tax,” first appeared in the 
later Act as an amendment to section 29 (14 Stat. 108). 
The debates in Congress throw no light on the meaning of 
the amendment (Cong. Globe, 39th Cong., 1st sess., pt. 3, 
p. 2604; pt. 4, pp. 8286, 3287), nor has any ruling, judicial 
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or administrative, been found construing it, except that, 
according to your letter, the construction placed for many 
years by the Bureau of Internal Revenue on it has been 
contrary to that now adopted by the solicitor. 

The Acts of June 30, 1864, c. 173, and July 13, 1866, c. 
184, both exhibited the same scheme of taxation as regards 
the subjects of the taxes provided for therein. They 
firstly, under the heading of “ Licenses,” levied taxes on 
bankers, wholesale dealers, retail dealers, dealers in liquors, 
brewers, brokers, conveyancers, tobacconists, etc., in re- 
spect of the business carried on by each, respectively. 
They secondly, under the head of “ Manufacturers, arti- 
cles, and products, specific and ad valorem duty,”. levied 
taxes on candles, coal, gas, tobacco, wines, distilled spirits, 
etc. They also levied stamp taxes on many articles, and 
taxes on persons in respect of their incomes and succes- 
sions. In brief, the Acts distinguished two classes of taxes, 
the first upon the person in respect of certain advantages _ 
possessed by him, and the second on the property in respect 
- of its mass or value. 

Section 3192, R. S. (and the complementary provisions 
contained in sections 3187, 3190, 3191, and 31938, R. S8.), is 
part of the administrative provisions of the Acts and must 
be subordinated to the end aimed at in the general scheme. 
Section 28 of the Act (sections 3187, 3193, R.S.) provided . 
for distraint generally, the manner of sale, and the dispo- 
sition of the proceeds. If it was desired in that connec-— 
tion to confer upon the representative of the United States 
power to buy in the property, the natural place to express 
the desire was in the same section in intimate alliance with 
the sale itself. Instead of this the matter was dealt with in 
a separate section and with the manifest intent to limit 
in some way the scope of the power to buy in as compared 
with the general power to sell. In the Act of June 30, 
1864, c. 173, this is done merely by inference in the pro- 
vision that the power to buy in shall arise only if the 
property can not be sold for the amount of the duty or 
tax due thereon (clearly an implication that the property 
involved must be of a character on which a tax may be 
due.) As though this was not regarded as sufficiently 
clear, the Act of July 18, 1866, c. 184, put the matter 
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beyond doubt by adding the requirement that the property 
must be “ of a kind subject to tax,” and specifically relating 
the matter to the earlier Act by giving as a synonym for 
the words “duty or tax due thereon” the words “such 
tax,” 1. e., a tax to which the property is “subject.” As has 
been pointed out above, there was, both in the earlier and 
in the later Act, property which was “subject to tax,” just 
as there were persons subject to tax whose property gener- 
ally could be taken on distraint or execution to satisfy 
their personal liability. The Acts in their taxing provisions 
clearly made this distinction, and when the same distinc- 
tion appears in an administrative section, separated from 
that dealing with distraint generally, and confined to the 
class of property upon which the Acts laid specific ad 
valorem or stamp taxes, the conclusion is irresistible that 
the limitations are coextensive. 

Moreover, the Act of July 18, 1866, c. 184, added, in its 
amendment of section 29, a special provision as to the 
disposition of the proceeds of sale of property “subject 
to tax” (R. S. 3191), in addition to the general provision 
on that subject in section 28 (R. S. 3193), thus reinforcing 
the fact that Congress was dealing in section 29 not with 
the property of the taxpayer generally, but only with a 
limited class of such property. 

Section 84 (13 Stat. 259) of the Act of June 30, 1864, c. 
173 (which apparently was not affected by the Act of July 
13, 1866, c. 184), provided that for neglect or refusal to pay 
the duties on manufactured articles, the articles should be 
_ forfeited to the United States and might be turned over 
to the use of any department of the Government. Sec- 
tion 48 of both the earlier and later Act (R. 8S. 3453) pro- 
vided that all articles on which taxes are imposed found 
in the possession of any person for the purpose of being 
sold or removed to avoid the payment of said taxes should 
be forfeited to the United States. These provisions carry 
out the distinction referred to above, and place a peculiar 
liability on property subject to tax, permitting a procedure 
directly against the ves and an acquisition of title thereto 
by the United States. It is but a step in the same direction 
to permit the United States to acquire such title by pur- 
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chase when property “subject to tax” has been taken on 
distraint. 

It is not necessary to consider whether the taxes laid on 
certain articles by the Acts of June 30, 1864, c. 173, and 
July 18, 1866, c. 184, are direct taxes, within the meaning 
of the Constitution or not. The question is solely one of 
the intention of Congress, as expressed in the language of 
section 29 of the latter Act (section 3192, R. 8S.) “of a kind 
subject to tax,” and, in my opinion, that intention was to 
limit the authority of the collector to purchase at the dis- 
traint sale to those articles on which a tax was in form 
directly laid. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





PHILIPPINE GOVERNMENT—ISSUANCE OF CERTIFICATES 
OF INDEBTEDNESS. 


Certificates of indebtedness in the amount of $10,000,000 par value 
which the Government of the Philippine Islands proposes to issue 
to maintain the required parity between the silver peso and the 
gold peso and to meet an emergency exchange situation, as author- 
ized by an Act of Congress of March 2, 1908, and by an Act of 
the Philippine Legislature of May 6, 1918, will, if and when 
issued in the form and under the conditions herein stated, be the 
valid obligations of the Philippine Government. 


DEPARTMENT OF JUSTICE, 
July 22, 1920. 

Sir: I beg to acknowledge receipt of yaur letters of July 
14 and 16, 1920, requesting an expression of my opinion 
as to the validity of a proposed issue by the Government 
of the Phillippine Islands of certificates of indebtedness 
in the amount of $10,000,000 par value under the authority 
of the Act of Congress approved March 2, 1908 (32 Stat. 
952), and the Act of the Philippine Legislature of May 6, 
1918, for the purpose of maintaining the parity between the 
silver Philippine peso and the gold peso and meeting an 
emergency exchange situation. 
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That the Philippine Legislature could lawfully delegate 
to officials of its own choosing the power to issue temporary 
certificates of indebtedness conferred upon the Government 
of the Philippine Islands by section 6 of the Act of March 
2, 1903, and that it was so delegated by the Act of May 6, 
1918, was held in my opinion of April 9, 1919. (81 Op. 
426.) 

Under the authority of the latter statute the Governor 
General of the Philippine Islands, with the consent of the 
presiding officers of both houses of the Philippine Legis- 
lature, by Executive order dated July 19, 1920, has author- 
ized the issuance of temporary certificates of indebtedness 
in an amount not to exceed $10,000,000. 

From your letter it appears that there are now no cer- 
tificates of indebtedness outstanding, so that the proposed 
issue will not cause the limit fixed by the statute to be 
exceeded. <A draft of the proposed certificates attached 
to your letter recites that the Government of the Philip- 
pine Islands is indebted to bearer in the sum of $10,000; 
it is dated August 2, 1920, payable August 2, 1921, with 
interest at the rate of 4 per cent per annum payabe quar- 
terly, and both the principal and interest are to be paid 
by the Treasurer of the United States in gold coin of the 
United States at the present standard value. It, therefore, 
complies in its formal aspects with the requirements of the 
Act of March 2, 1903. 

It is my opinion that these certificates, if and when issued 
in the form and under the conditions stated, will be valid 
obligations of the Philippine Government. 

Respectfully, | 
A. MITCHELL PALMER. 
To Tue Secretary oF War. 





WONTRACT OF SALE OF THE CAPITAL STOCK OF K. & E. 
NEUMOND (INGC.). 


Yhe Alien Property Custodian offered for sale at public auction 
certain shares of the capital stock of K. & E. Neumond (Inc.), 
which he had previously seized in accordance with the terms of 
the Trading with the Enemy Act, and as Ludwig Hisemann was 
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the highest bidder at such sale, the Custodian executed and mailed 
to him a notice of acceptance of his hid; this constituted a con- 
tract which is binding upon the Custodian and is enforceable by 
the bidder. 


DEPARTMENT OF JUSTICE, 
May 18, 1920. 


Sir: I beg to acknowledge receipt of your letter of May 
10, 1920, in which you ask me whether, under the circum- 
stances hereinafter set forth, a contract for the sale of: 
the capital stock of K. & EK. Neumond (Inc.) was entered 
into by your acceptance of the bid of Ludwig Eisemann 
for the property. 

You state that on August 22, 1919, you, as Alien Prop- 
erty Custodian, offered for sale at public auction in the | 
city of New Orleans, La., 939 shares of the capital stock 
of K. & E. Neumond (Inc.), a corporation organized un- 
der the laws of the State of Louisiana, which you had 
previously seized in accordance with the terms of the 
Trading with the Enemy Act, together with 60 shares of 
the stock of said company owned by Ludwig Ejisemann 
and one share of the stock owned by Ralph A. Schwartz, 
both of whom had consented to offer the shares of stock 
owned by them at the same time that the shares of stock 
held by the Custodian were offered. __ 

Article VI of the terms and conditions of sale provided, 
among other things, that— 

“Notice of acceptance or rejection will be mailed by the 
Alien Property Custodian in the manner hereinafter pro- 
vided within five (5) days of such action.” 

Article X provided that— 

“ Checks for deposit to be returned and other payments 
to be returned and notice of acceptance or rejection of bids 
and any other notices or communications from the Alien 
Property Custodian or said director of sales to any bidder 
or other person, pursuant to these terms and conditions or 
in any way incidental thereto, may be transmitted by de- 
positing the same in a post office or post-office box in an 
envelope addressed to the bidder or to such other person at 
the address furnished by him, and each such return, ac- 
_ceptance, rejection, notice, and communication so trans- 
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mitted shall be held to be made or given upon such deposit 
in a post office or post-office box.” 

At such sale Ludwig Eisemann was the highest bidder, 
and, in accordance with the usual custom of such sales, an 
auctioneer’s memorandum and purchaser’s memorandum 
were executed at that time. ‘Subsequently the time within 
which the Alien Property Custodian must, under the terms 
and conditions of sale, accept or reject this bid was ex- 
tended by agreement. Although the time limit, as thus 
extended, expired without any action being taken by you, 
the bidder did not withdraw his bid but continued to urge 
its acceptance upon you. Finally, on April 7, 1920, a no- 
tice of acceptance of Eisemann’s bid was executed by you, 
as Alien Propert Custodian, and mailed by your repre- 
sentative in New York City on that date. 

Certain parties having subsequently offered to pay more. 
for the stock than the amount bid by Mr. Eisemann, you, 
on April 12, sent a telegram to Mr. Eisemann attempting 
to recall and cancel the letter of acceptance. Mr. Eisemann 
has, however, tendered the balance of the first payment 
due upon his offer, in accordance with the terms and con- 
ditions of the order of sale, and insists that the contract 
of sale which he contends was entered into by you be 
carried out. 

I am of the opinion that under these circumstances a 
contract was entered into, by the posting of your letter of 
acceptance, which is binding upon you as Alien Property 
Custodian and that Mr. Eisemann has the right to en- 
force it. 

Your telegram of April 12 attempting to recall and can- 
cel such acceptance was of no effect, nor do I know of any 
provision of law which would give you the right to abro- 
gate the contract. 

Respectfully, 


C. B. AMES, 
Acting Attorney General. 
To the ALIEN Property CusTopIAN, 
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ESCHEATED UNITED STATES REGISTERED BONDS. 


A registered bond of the United States is property within the State 
of California and escheats to that State if its owner being domi- | 
ciled there died intestate without leaving heirs at law or next of 
kin; and it escheats to the United States only if its owner. at the 
time of his death intestate and without heirs at law or next of 
kin, was domiciled on territory over which the United States 
retuined exclusive jurisdiction. 

Under the California statutes an escheat may be enforced in a 
great variety of ways, and hence as to the proof of escheat re- 
quired to warrant the transfer of a registered bond on. the books 
of the Treasury Department, the Attorney General can not go 
beyond the general statement that it should consist of a transcript 
of the proceedings in a court of competent jurisdiction, certified 
to or authenticated in a manner provided in section 905 of the 
Revised Statutes and sufficient to show compliance with sections 
1269 to 1274a of the California Code of Civil Procedure. 

If the judgment declaring that the property has escheated is not 
that of a court of last resort, it should also appear that the time 
within which an appeal to a higher court may be taken has elapsed. 

Whether the proof of escheat is sufficient to show compliance with 
the California statutes is a question which the Attorney Genera) 
can pass upon only in each specific case as it arises, 


DEPARTMENT OF JUSTICE, 
July 29, 1920. 


Sir: I beg to acknowledge receipt of your letter of April 


28, 1920, inclosing a letter to the Solicitor of the Treasury 
and his reply, and asking me whether I agree with his 


answers to your questions. 

These questions are, in substance, as follows: 

1. Do bonds of the United States, registered in the names 
of persons who have died intestate without leaving heirs 
or next of kin, which bonds are now in the possession of 
‘the board of control of the State of California, escheat to 
that State? 

2. If so, what procedure is necessary to effect their trans- 
fer on the books of the Treasury Department, and in par- 
ticular what proof of the escheat should be secured and 
what formalities of execution are required ? 

Section 1386 of the California Civil Code provides that— 

“When any person having title to any estate * * * 
dies without disposing thereof by will, it is succeeded to 
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and must be distributed, * * * subject to the payment 
of his debts, in the following manner: 

“(9) Ifthe decedent leaves no husband, wife, or kindred, 
and there are no heirs to take his estate * * * thesame 
escheats to the State for the support of the common 
schools.” 

Section 1405, as amended May 5, 1917, provides that— 

“Whenever any person dies leaving any preperty in this 
State not disposed of by will, and there are no persons en- 
titled to succeed thereto under the laws of this State, the 
same shall escheat to the State as of the date of the death 
of the decedent.” 

It is clear that under these provisions, as at common 

law, the State becomes entitled to all property located with- 
in its jurisdiction which belonged to any person, regard- 
less of his domicile, who has died intestate without leaving 
any person entitled thereto under the laws of descent of the 
State of California. 
- A debt due from the United States has its situs in the 
State of the creditor’s domicile and the devolution of title 
to it is governed by the laws of that State (United States | 
v. Borcherling, 185 U. S. 223). Therefore, a registered 
bond of the United States is property within the State of 
California and escheats to that State if its last owner was 
domiciled there. It escheats to the United States only if 
its owner, at the time of his death intestate and without 
next of kin, was domiciled on territory over which the 
United States retained exclusive jurisdiction. 

Under the California Code of Civil Procedure an escheat 
may be enforced in one of three ways: First, the attorney 
general may file a petition on behalf of the State in the 
Superior Court of Sacramento County at any time after 
two years after the death of the decedent to have the State 
declare the owner of the property in question (sec. 1269, 
as amended by Act of May 5, 1917; sec. 1271). Second, 
any probate court having jurisdiction, may upon final 
settlement of the proceedings for the administration of 
the estate of such decedent, after the payment of all 
debts and expenses of administration, distribute all moneys 
and other property remaining to the State (sec. 1269, 
as amended by the Act of May 5, 1917). Third, whenever 
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the attorney general is informed that the property in- 
volved in any action or special proceeding has escheated 
or is about to escheat to the State he may intervene on its 
behalf in such action or special proceeding and contest the 
rights of any claimant or claimants thereto (sec. 1269a). 

It will be seen, therefore, that the rights of the State may 
be asserted in a great variety of ways, and for this reason 
it is impossible for me to state at this time any general 
rule as to what proof of escheat must be produced in order 
to warrant a transfer of the bonds on the books of the 
Treasury Department beyond the general rule that it 
should consist of a transcript of the proceedings in a court 
of competent jurisdiction, certified to or authenticated in 
the manner provided in Revised Statutes, section 905, and 
sufficient to show compliance with sections 1269 to 1274a 
of the California Code of Civil Procedure. If the judg- 
ment declaring that the property has escheated is not that 
of a court of last resort it should also appear that the time 
within which an appeal to a higher court may be taken 
has elapsed. Whether the proof is sufficient to show com- 
. pliance with the California statutes is a question which I 
can pass upon only in each specific case as it arises. 

Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF THE TREASURY. 





SERVICE-PENSION ACTS—ATTORNEY GENERAL’S OPINION. 


The Attorney General declines to render an opinion at the request — 
of the Secretary of the Interior upon certain questions relating 
to the construction of the Service-Pension Acts, because the re- 
quest is unaccompanied by a statement of facts from which it 
appears that the questions presented rest upon an actual case 
arising in the administration of his Department. 


DEPARTMENT OF JUSTICE, 
July 30, 1920. 
Sir: I beg to acknowledge receipt of your letter of July 
14, 1920, requesting an expression of my opinion upon two 
questions relating to the construction of the Service- 
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Pension Act of January 29, 1887 (24 Stat. 371), and sub- 
_ sequent service-pension acts analogous in purpose requiring 
an honorable discharge. 

Under the long-established rules of this Department the 
Attorney General is not authorized to render opinions un- 
less the request for an opinion is accompanied by a state- 
ment of facts from which it appears that the questions of 
law presented rest upon an actual case in the administra- 
tion of the Department calling for action by the head of 
the Department at the present time. As your letter fails 
to comply with these requirements, I must regretfully de- 
cline to render the opinion requested. 

Respectfully, 
C. B. AMES, 
Acting Attorney General. 
To THE SECRETARY OF THE INTERIOR. 





PAYMENT OF SALARIES TO RECESS APPOINTEES. 


Where vacancies on the Interstate Commerce Commission and the 
United States Tariff Commission, which existed while the Senate 
was in session, are filled after adjournment of the Senate by the 
issuance of recess commissions, the appointees can not be paid 
their respective salaries under such recess appointments, 


DEPARTMENT OF JUSTICE, 
July 31, 1920. 


Sir: I beg to acknowledge receipt of your letter of July 
92, 1920, in which you state that on April 30, 1920, you 
nominated Henry Jones Ford and James Duncan to be 
members of the Interstate Commerce Commission, and on 
May 6, 1920, you nominated Mark W. Potter to be a mem- 
ber of said Commission, and Samuel W. McCall to be a 
‘member of the United States Tariff Commission, and that 
none of these nominations were confirmed: by the Senate. 
You state, furthermore, that there was another vacancy on 
the Tariff Commission for which a nomination was not 
made during the session of the Senate which adjourned 
June 5, 1920, but that after the adjournment of the Senate 
you issued recess commissions to Messrs. Ford, Duncan, 
Potter, McCall, and Marston Taylor Bogert to fill the 
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above-mentioned vacancies. You request me to advise you 
as to whether these appointees may be paid their respective 
salaries under such recess appointments. 

Revised Statutes, section 1761, provides that— 

“No money shall be paid from the Treasury, as salary, 
to any person appointed during the recess of the Senate, 
to fill a vacancy in any existing office, if the vacancy ex- 
isted while the Senate was in session and was by law re- 
quired to be filled by and with the advice and consent of 
the Senate, until such appointee has been confirmed by the 
Senate.” 

The positions referred to in your letter were created by 
the Act of September 8, 1916 (389 Stat. 795), and the Act 
of August 9, 1917 (40 Stat. 270). They must be filled by 
and with the advice and consent of the Senate. As the 
vacancies existed while the Senate was in session, Revised 
Statutes, section 1761, is applicable. 

I think it clear, therefore, that the appointees to whom 
your question relates can not be paid their respective sala- 
ries under recess appointments. The same conclusion was 
reached under similar circumstances by Attorney General 
Brewster (17 Op. 521), and, with respect to the vacancies 
on the Interstate Commerce Commission referred to by 
you, in an opinion of the Comptroller of the Treasury 
rendered June 26, 1920 (26 Comp. Dec. 1072). 

Respectfully, | 
C. B. AMES, 
Acting Attorney General. 
To THE PRESIDENT, 
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RETIREMENT ACT—DEPUTY COLLECTORS OF INTERNAL 
REVENUE AND PROHIBITION OFFICERS. 


Deputy collectors of internal revenue may be appointed under the 
Act of October 22, 1913 (38 Stat. 208), without regard to the 
Civil Service Act and Rules, and are, therefore, not within the 
scope of the Retirement Act (41 Stat. 614), regardless of whether 
they are in fact so appointed. 

Under section 38 of the National Prohibition Act (41 Stat. 319), 
prohibition officers and employees must, with certain exceptions, 
be appointed under the Civil Service Act and Rules, and hence 
only such of them as must be so appointed are within the pro- 
visions of the Retirement Act. 

DEPARTMENT OF JUSTICE, 


July 19, 1920. 


Sir: I beg to acknowledge receipt of your letter of July 
14, 1920, requesting an expression of my opimion upon the 
following questions of law: 

“(1) Are deputy collectors of Internal Revenue, ap- 
pointed without regard to the civil service rules, under the 
Act of October 22, 1913, and prohibition officers and em- 
ployees similarly appointed, under section 38 of the Na- 
tional Prohibition Act, within the scope of the Retire- 
ment Act” ? 

“(2) Are deputy collectors of Internal Revenue and 
prohibition officers and employees, appointed in conform- 
ity with the civil service law and rules, in the ‘classified 
civil service of the United States,’ and, in consequence, en- 
titled to the benefits and subject to the obligations of the 
act for the retirement of employees in the classified civil 
service ”? : 


Section 1 of the Retirement Act enumerates among the 
classes of employees to whom the Act applies “ all employees 
in the classified civil service of the United States,” and pro- 
vides that it “ may be extended by Executive order, upon 
the recommendation of the Civil Service Commission, to 
include any employee or group of employees in the civil 
service of the United States not classified at the time of 
the passage of this Act.” (41 Stat. 614.) 

By the Civil Service Act (Act of January 16, 1883, 22 
Stat. 403) Congress established the general principle that 


Note.—The publication of this opinion was delayed. 
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appointments to positions in the public service should be 
made according to merit, and that no one should be ap- 
pointed until he had passed an examination designed to 
test his capacity and fitness for office. To that extent the 
- discretion of the appointing officer was limited. But the 
President was vested with discretion to determine whether 
or not, because of the peculiar qualifications required for 
some positions, the efficiency of the public service would 
best be promoted by leaving to the discretion of the ap- 
pointing officer the method of determining the appointee’s 
fitness for office. The President has, in the exercise of his 
discretion, determined that certain positions (enumerated 
in Schedule “A” af the rules promulgated by him) are of 
that nature. But he has declared that if these positions are 
in fact filled by competitive examinations the incumbents 
of such offices shall receive all the rights of competitive 
employees (rule 2, section 3, of the Civil Service Rules). 

Where a statute creates a position in the executive civil 
service, appointments to which are not subject to con- 
firmation by the Senate and which is not that of a mere 
laborer or workman, that position must be filled in accord- 
ance with the Civil Service Act and Rules unless the 
statute clearly indicates an intention to the contrary. But 
Congress may authorize certain positions to be filled with- 
out regard to the Civil Service Act and Rules, and where 
it has done so it has itself determined that the public wel- 
fare will be best promoted if the discretion of the appoint- 
ing officer in making appointments to and removals from 
those positions is unrestricted. That such positions are not 
regarded as being in the classified service is shown by the 
fact that in a number of instances it has been considered 
necessary to confer upon the President express authority 
to place them in the classified service. Thus, for example, 
section 11 of the Act of December 23, 1913 (38 Stat. 261 
962), provides that 

“The Federal Reserve Board shall be authorized and 
empowered * * * to employ such attorneys, experts, 
assistants, clerks, or other employees as may be deemed 
necessary to conduct the business of the board. * * .* All 
such attorneys, experts, assistants, clerks, and other em- 
ployees shall be appointed without regard to the provi- 
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sions of the Act of January 16,1883 * * * : Provided, 
That nothing herein shall prevent the President from 
placing said employees in the classified service.” 


Section 3 of the Act of July 17, 1916 (39 Stat. 361), pro- 
vides that 

“*# * * The Federal Farm Loan Board shall be author- 
ized and empowered to employ such attorneys, experts, 
assistants, clerks, laborers, and other employees as it may 
deem necessary to conduct the business of said board. * * * 
All such attorneys, experts, assistants, clerks, laborers, and 
other employees, and all registrars, examiners, and ap- 


praisers shall be appointed without regard to the provi- 
sions of the Act of January 16,1883 *° * * :; Provided, 
That nothing herein shall prevent the President from 
placing said employees in the classified service.” 

With respect to the positions I am now considering Con- 
gress has made no such provision. Therefore, the Presi- 
dent has no power to make any rules in regard to appoint- 
ments to such positions, and rule 2, section 3, of the Civil 
Service Rules has no application to them. Congress 
wished the discretion of the appointing officer with regard 
to the filling of such positions to be unrestricted, and it 
did not intend that, simply because he has, :n the exercise 
of that discretion, appointed to office a person who would 
be eligible to such appointment under the Civil Service Act 
and Rules, his discretion should thereafter be restricted by 
those rules and that rights should be conferrred upon the 
incumbent which he would not have had had he not been 
so eligible. 

The question whether persons in the executive civil serv- 
ice are “employees in the classified civil service of the 
United States ” within the meaning of those words as used 
in the Retirement Act depends not upon whither they are 
in fact appointed in conformity with the Civil Service Act 
and Rules, but whether under the law creating the posi- 
tions occupied by them they must be so appointed. 

For the above reasons I answer your questions as follows: 
Deputy collectors of internal revenue may be appointed 
under the Act of October 22, 1913 (38 Stat. 208), without 
1egard to the Civil Service Act and Rules, and are, there- 
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fore, not within the scope of the Retirement Act, regardless 
of whether they are in fact so appointed. But under sec- 
tion 38 of the National Prohibition Act (41 Stat. 319) 
prohibition officers and employees must, with certain ex- 
ceptions, be appointed under the Civil Service Act and 
Rules. Only such of them as must be so appointed are 
within the provisions of the Retirement Act. But that law 
may be extended to all of the persons to whom your ques- 
tions relate by Executive order upon the recommendation 
of the Civil Service Commission. 


Respectfully, 
WM. L. FRIERSON, 


Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


AUTHORITY OF SHIPPING BOARD TO CONDUCT LITIGATION. 


Section 3 of the Merchant Marine Act of June 5, 1920, authorizes 
the attorneys for the United States Shipping Board to appear 
for and represent the Board in suits to which it is a party; but 
this section does not authorize the Shipping Board to take over 
the conduct and control of either civil suits involving the interests 
of the Emergency Fleet Corporation or of suits and proceedings 
in admiralty. 

DEPARTMENT OF JUSTICE, 
August 11, 1920. 


Sir: I duly received your letter dated July 30, 1920, 
requesting my opinion as to the right of the United States 
Shipping Board to take over the full control and conduct 
of all litigation growing out of its operations, including 
cases involving the interests of the United States Shipping 
Board Emergency Fleet Corporation and cases where the 
United States is a formal party, in view of a certain pro- 
vision of section 3 of the Act of June 5, 1920, known as the 
-Merchant Marine Act. (41 Stat. 989.) 

‘The provision in question reads as follows: 

“Sec. 3 (a) That section 3 of the ‘Shipping Act, 1916,’ 
is amended to read as follows: 
ae * * ee i 

“<¢The board may employ within the limits of appropri- 
ations made therefor by Congress such attorneys as it finds 
necessary for proper legal service to the board in the con- 
duct of its work, or for proper representation of the public 
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interest in investigations made by it or proceedings pend- 
ing before it whether at the board’s own instance or upon 
complaint. or to appear for or represent the board in any 
case in court or other tribunal.’”’ 

It is a familiar rule that all consistent statutes relating 
to the same general subject, though enacted at different 
dates, are to be considered prospectively and construed 
together. Equally familiar is the rule that where a sub- 
sequent statute contains no repealing clause it is not to be 
deemed to repeal a prior one, unless the inconsistency is 
so great as to preclude this assumption. (Sutherland, 
Statutory Construction, 2d Ed. secs. 433, 447.) It is im- 
portant to consider the prior statutes relating to the con- 
trol and conduct of Government litigation in the light of 
these principles. 

The theory of all previous legislation relating to the 
conduct of litigation involving the interests of the United 
States is that such litigation should be carried on under 
the direction of the Attorney General as the head of the 
Department of Justice. The more important provisions 
of existing law are as follows: | 

The Congress created the Department of Justice and 
placed the Attorney General at the head thereof: | 

“There shall be at the seat of Government an Executive 
Department to be known as the Department of Justice, 
and an Attorney General, who shall be the head thereof.” 
(R. S. sec. 346; Comp. Stat. 1918, sec. 515.) 

It is the duty of the Department of Justice to give opin- 
ions on questions of law to the President and heads of 
Departments; and to conduct all litigation in the Supreme 
Court and Court of Claims in which the United States, 
or any officer thereof, is a party or may be interested: 

“The officers of the Department of Justice, under the 
direction of the Attorney General, shall give all opinions 
and render all services requiring the skill of persons 
learned in the law necessary to enable the President and 
heads of Departments, and the heads of Bureaus and other 
officers in the Departments, to discharge their respective 
duties; and shall, on behalf of the United States, procure 
the proper evidence for, and conduct, prosecute, or defend 
all suits and proceedings in the Supreme Court and in the 
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Court of Claims, in which the United States, or any officer 
thereof, as such officer, is 1 party or may be interested; and 
no fees shall be allowed or paid to any other attorney or 
counsellor at law for any service herein required of the 
officers of the Department of Justice, except in the cases 
provided by section three hundred and sixty-three.” (RK. 
S. sec. 361; Comp. Stat. 1918, sec. 536.) 

It is the duty of the Attorney General to provide the 
service of counsel to other Departments of the Government 
when notified such service is required: 

_ “Whenever the head of a Department or Bureau gives 
the Attorney General due notice that the interests of the 
United States require the service of counsel upon the ex- 
amination of witnesses touching any claim, or upon the 
legal investigation of any claim, pending in such Depart- 
ment or Bureau, the Attorney General shall provide for 
such service.” (R.S. sec. 364; Comp. Stat. 1918, sec. 539.) 

It is the duty of the Attorney General and Solicitor 
General to conduct litigation in the Supreme Court and 
Court of Claims, but the Attorney General may direct 
any officer of the Department of Justice to conduct in any 
court of the United States any case in which the United 
. States is interested : 

“Except when the Attorney Gencral in particular cases 
otherwise directs, the Attorney General and the Solicitor 
General shall conduct and argue suits and writs of error 
and appeals in the Supreme Court and suits in the Court 
of Claims'in which the United States is interested, and 
the Attorney General may, whenever he deems it for the 
interest of the United States, either in person conduct 
and argue any case in any court of the United States in 
which the United States is interested, or may direct the 
Solicitor General or any officer of the Department of 
Justice to do so.” (R. 5S. sec. 359; Comp. Stat. 1918, sec. 
533.) , 

The Attorney General may send the Solicitor General or 
any officer of the Department of Justice to attend to the 
interests of the United States in any litigation pending in 
any Federal or State court. 

“ The Solicitor General, or any officer of the Department 
of Justice, may be sent by the Attorney General to any 
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State or District in the United States to attend to the 
interests of the United States in any suit pending in any 
of the courts of the United States, or in the courts of any 
State, or to attend to any other interest of the United 
States.” (R.S. sec. 367; Comp. Stat. 1918, sec. 542.) 

It is the duty of the United States attorneys to prosecute 
all: proceedings, criminal or civil, in which the United 
States is concerned: 

“Tt shall be the duty of every district attorney to prose- 
cute, in his district. al] delinquents for crimes and offenses 
cognizable under the authority of the United States, and 
-all civil actions in which the United States is con- 
cerned * * *,” (R.S. sec. 771; Comp. Stat. 1918, sec. 
1296.) 

The Attorney General has supervision over United 
States Attorneys: 

“The Attorney General shall exercise general superin- 
tendence and direction over the attorneys * * * of all 
the districts in the United States * * * as to the man- 
ner of discharging their respective duties * * *.” (R. 
S. sec. 362; Comp. Stat. 1918, sec. 537.) 

The Attorney General may appoint and direct any at- 
torney to conduct any legal proceeding a United States 
attorney may conduct: 

“The Attorney General or any officer of the Department 
vf Justice, or any attorney or counsellor specially ap- 
pointed by the Attorney General under any provision of 
law, may, when thereunto specifically directed by the 
Attorney General, conduct any kind of legal proceeding, 
civil or criminal, including grand jury proceedings and 
proceedings before committing magistrates, which district 
attorneys now are or hereafter may be by law authorized to 
conduct, whether or not he or they be residents of the dis- 
trict in which such proceeding is brought.” (Act of June 
30, 1906, c. 3935, 34 Stat. 816; Comp. Stat. 1918, sec. 534.) 

Finally, in order to provide against the numerous con- 
flicts which had arisen by virtue of the fact that certain 
agencies and bureaus specially created for the prosecution 
of the war had construed the foregoing statutes as not 
applying to them, the President, on May 31, 1918, pursuant 
to the provisions of section 2 of the so-called Overman 
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Act (Comp. Stat. 1918, sec. 283 b), issued the following 
Executive Order: 

“ Whereas, in order to avoid confusion in policies, dupli- 
cation of effort, and conflicting interpretations of the law, 
unity of control in the administration of the legal affairs 
of the Federal Government is obviously essential, and has 
been so recognized by the acts of Congress creating and 
regulating the Department of Justice; 

“ Now, therefore, I, Woodrow Wilson, President of the 
United States, by virtue of the authority vested in me as 
Chief Executive and by the Act ‘authorizing the Presi- 
dent to coordinate or consolidate executive bureaus, agen- 
cies and offices, and for other purposes, in the interest of 
economy and the more efficient concentration of the Gov- 
ernment,’ approved May 20, 1918, do hereby order that all 
law officers of the Government excepting those in the Philip- 
pine Islands, including all law officers attached to any 
executive bureau, agency or office specially created for the 
prosecution of the existing war, shall ‘ exercise their func- 
tions under the supervision and control of the head of the 
Department of Justice,’ in like manner as is now provided 
by law with respect to the Solicitors for the principal 
Executive Departments and similar officers; that all litiga- 
tion in which the United States or any Department, execu- 
tive bureau, agency or office thereof, are engaged shall be 
conducted under the supervision and control of the head of 
the Department of Justice; and that any opinion or ruling 
by the Attorney General upon any question of law arising 
in any department, executive bureau, agency or office shall 
be treated as binding upon all departments, bureaus, 
agencies or offices therewith concerned. This Order shall 
not be construed as affecting the jurisdiction exercised 
under authority of existing law by the Comptroller of the 
Treasury and the Judge Advocates General of the Army 
and Navy.” 

Not to go too much into detail, the litigation growing 
out of the operations of the Shipping Board mentioned 
in your letter and the letter of your assistant solicitor as 
being affected by the provision in section 3 of the Merchant 
Marine Act, may be divided into three classes: First, suits 
to which the Shipping Board (either as an entity or as a 





Chairman, United States Shipping Board. 281 


group of seven commissioners) is a party; Second, civil 
suits involving the interests of the United States Shipping 
Board Emergency Fleet Corporation; and, 7hird, suits 
and proceedings in admiralty. 

._ Taking up these divisions in inverse order, the third 
category embraces all proceedings in admiralty growing 
out of the operation by the Shipping Board and the 
Emergency Fleet Corporation of Government-owned ves- 
sels. With the exception of the German and Austrian 
vessels, seized under Joint Resolution of Congress, all such 
vessels were either constructed, requisitioned, or purchased 
for the United States, and paid for out of funds appropri- 
ated by Congress, and are documented in the name of the 
United States. The enemy ships were taken over in be- 
half of the United States and are likewise documented in 
its name. It results that all suits and proceedings in 
admiralty growing out of the operations of these vessels. 
must be brought and defended by the United States as 
owner. This is emphasized by the provisions of the Act 
of March 9, 1920, entitled “An Act authorizing suits 
against the United States in admiralty,” etc. (41 Stat. 
525.) By that Act all vessels owned or operated by the 
United States or any corporation the entire capital stock 
of which is owned by the United States or its representa- 
tives, are exempted from arrest or seizure under judicial 
process in the United States or its possessions; and in lieu 
of the customary proceeding in rem there is provided a 
libel in personam against the United States or its corporate 
agent, with provision for the service of process on the 
United States attorney for the particular district and on 
the Attorney General. By said Act, moreover, the At- 
torney General is authorized in particular cases between. 
private litigants to file a suggestion that the United States 
is interested in the suit; to call upon the Secretary of State 
to direct United States consuls in certain cases to claim im- 
munity for Government ships and to arrange for the release 
thereof; and to report to Congress at each session the num- 
ber of cases adjudged against the United States or its cor- 
porate agent under the act—all evidencing a clear intention 
on the part of Congress that this class of litigation shall 
be conducted under the direction of the Attorney General. 
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Under the second head are included all suits of a civil 
nature brought against the Emergency Fleet Corporation 
or its agents (where by contract the Emergency Fleet 
Corporation would be lable for any judgment which 
might be entered), and all civil suits brought by the 
United States in behalf of the Emergency Fleet Corpora- 
tion or its agents. This litigation consists mainly of suits 
against the Fleet Corporation and its agents both in con- 
tract and in tort, with a few suits by the United States 
in behalf of the Fleet Corporation to collect amounts due 
or to enjoin unlawful interference with its operations. In 
many of the cases against the Fleet Corporation the main 
defense interposed is that the suits are in effect against 
the United States and can not be maintained in the courts 
in which brought if based on contract, and can not be 
maintained at all if based on tort. This litigation has 
always been conducted by the United States attorneys 
under the direction of the Attorney General; at first under 
the general provisions above set forth charging them with 
the conduct of all litigation affecting the interests of the 
United States, and since May 31, 1918, under the specific 
authority of the executive order of the President. The 
Shipping Board is in no sense a party to such litigation; 
there is no provision of law under which it may sue or be 
sued in this class of cases; consequently the Board has no 
right to be represented or heard in such suits in the techni- 
cal sense. 

The first class of cases consists of suits by and against 
the Shipping Board itself, as distinguished from the 
Emergency Fleet Corporation and the United States: Un- 
der this head are included suits against the Board for 
injunctions, writs of mandamus, etc., and suits by the 
Board to enforce. obedience to its administrative orders. 
The cases of this class which have heretofore arisen have 
been handled by the Department of Justice in the same 
way as suits against the Emergency Fleet Corporation. 

Bearing in mind that the language of a statute is its best 
expositor, it is to be noted that nothing is said in the pro- 
vision about transferring the control of the above- 
described litigation from the Department of Justice to the 
Shipping Board; the provision simply is that the Board 
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may employ attorneys for proper legal service to the Board 
“or to appear for or represent the Board-in any case in 
court or other tribunal.” The natural meaning of the 
language employed is that the Board may employ counsel 
to appear for and represent it in any case in court or other 
tribunal in which the Board is entitled to appear and be 
represented, 1. e., in any case in which the Board is a party 
to the record. Again, the provision contains no repeal of 
any preexisting statute. As the bill was reported by the 
Senate Committee on Commerce the provision contained 
at the end the words “ any provision of law to the contrary 
notwithstanding,” but these were stricken out before final 
passage. Finally, the section in which the provision is 
contained is an amendment to section 3 of the Shipping 
Act of 1916 (39 Stat. 729), which Act provided for the 
creation of a Shipping Board primarily as an administra- 
tive body to exercise somewhat the same office in respect 
of water transportation as is exercised by the Interstate 
Commerce Commission in respect of transportation by 
rail. This juxtaposition indicates that Congress did not 
employ the word “ board ” in the provision interchangeably 
with or in any manner so as to include “ United States” 
or “ Emergency Fleet Corporation.” 

A further indication of the scope and -purpose of the 
provision is the fact that it obviously was suggested by 
and taken from a similar-provision in the Act to Regulate 
Commerce. The latter provision was included in the Act 
to Create a Commerce Court approved June 18, 1910 (36 — 
Stat. 5389, 554; Comp. Stat. 1918, sec. 8584, par. 10). That 
Act also provided that all suits to enjoin or set aside orders 
of the Interstate Commerce Commission should thereafter 
be brought against the United States, and that the At- 
torney General should have charge and control of the 
interests of the Government in all such litigation, with 
leave to the Interstate Commerce Commission and others 
affected to intervene as parties to the record (36 Stat. 539, 
543: Comp. Stat. 1918, secs. 1004, 1005). So that ever 
since the adoption of that provision the Attorney General 
has had full control of the. interests of the United States 
in all litigation growing out of the enforcement of the Act 
to Regulate Commerce; although the Interstate Commerce 
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Commission in the comparatively limited number of cases 
brought by or against it directly, and in the cases involving 
its quasi-judicial orders in which it is authorized to inter- 
vene, has enjoyed the right to be represented by its own 
counsel and to present to the court its separate views. 
This provision, it will be recognized, did not constitute a 
departure from the settled policy of centering the control 
of Government litigation in the Department of Justice, for 
the reason that it contemplated merely the appearance of 
the Commission’s counse] for the purpose of presenting 
the Commission’s views in proceedings involving its ad- 
ministrative acts, which proceedings did not involve prin- 
ciples likely to be involved in other Government litigation 
and hence to give rise to the inconsistencies and conflicts 
which would inevitably result from the division of the 
general legal business of the Government among several 
departments. 

In view of the foregoing considerations it is quite mani- 
fest that the language of the provision of section 3 of the 
Merchant Marine Act can not be given an interpretation 
beyond its plain meaning. The provision was, I believe, 
designed to confer upon the United States Shipping Board 
the same right to appear and be represented in suits to 
which it is a party that is now enjoyed by the Interstate 
Commerce Commission. The interest of the Board in 
such proceedings is clear, and presumably the attorneys 
who would appear for it would be the same attorneys who 
advised the Board in the matter which is drawn in ques- 
tion. Any other interpretation would lead to results 
which I can not believe the Congress intended, and would 
seriously affect preexisting statutes which I do not think 
it was the intention of Congress to disturb. 

In conclusion, I am of opinion that the provision author- 
izes the attorneys for the Shipping Board to appear for 
and represent the Board in cases of the first class above 
mentioned; but that 1t does not authorize the Board to 
take over the conduct and control of the cases .of the 
second and third classes. 

Respectfully, 
A. MITCHELL PALMER, 

To CHairMAN, UNITED STATES SHIPPING Boarb. 
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WAR DEPARTMENT CONTINUING REPORTS TO THE JOINT 
COMMISSION ON RECLASSIFICATION OF SALARIES. 


The War Department can not be required to continue to make reports 
respecting its civilian personnel to the Joint Commission on 
Reclassification of Salaries since said Commission as an agency 
of the Congress ceased to exist after March 12, 1920. 


DEPARTMENT OF JUSTICE, 
August 26, 1920. 

Sir: I beg leave to acknowledge receipt of your letter 
of June 29, 1920, transmitting a communication dated May 
1, 1920, from the office of the Quartermaster General, 
Director of Purchase and Storage, with six several indorse- 
ments thereon, and also a copy of a letter from the Comp- 
troller of the Treasury dated December 30, 1919, addressed 
to the chairman of the Joint Commission on Reclassifica- 
tion of Salaries, in which you request an opinion on the 
question as to whether existing law requires the War De- 
partment to continue making reports to the Joint Commis- 
sion on Reclassification of Salaries respecting War Depart- 
ment civilian personnel. 

This question, as noted in the opinion of your Judge 
Advocate General (fourth indorsement on papers trans- 
mitted), resolves itself into the question of whether said 
joint commission has in fact a legal existence at this time, 
having on March 12, 1920, filed its final report to the Con- 

gress and thus completed the work for which it was 
~ created. 

The congressional Joint Committee on Reclassification of 
Salaries was created under section 9 of the Legislative, 
Executive, and Judicial Appropriation Act of March 1, 
1919. (40 Stat. 1269.) It consisted of three Senators to 
be appointed by the President of the Senate and three 
Representatives to be appointed by the Speaker of the 
House. Its duties were defined to be the investigation “ of 
the rates of compensation paid to civilian employees by the 
municipal government and the various executive depart- 
ments and other governmental establishments in the Dis- 
trict of Columbia, except the navy yard and Postal Serv- 
ice”; and it was ordered to report “by bill or otherwise, 
as soon as practicable, what reclassification and readjust- 
ment of compensation should be made so as to provide uni- 
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form and equitable pay for the same character of employ- 
ment throughout the District of Columbia in the services 
enumerated.” Such report was to be submitted “in any 
event by the second Monday in January, 1920.” 

The commission was authorized “to sit during the ses- 
sions or recess of Congress, to send for persons and papers, 
to administer oaths, to summon and compel the attendance 
of witnesses, and to employ such personal services and incur 
such expenses as may be necessary to carry out the purposes 
lof this section.” The heads of the various governmental 
services and the Commissioners of the District of Columbia 
were instructed by the same Act to “ detail officers and em- 
ployees, furnish data and information, and make investiga- 
tions whenever requested by the commission in connection 
with the purposes of this section.” 

By joint resolution approved January 10, 1920 (41 Stat. 
886), the Congress extended the time for the filing of the 
final report of the commission to “a date not later than 
March 12, 1920,” and further provided that “the work of 
completing the preparation of said final report and the 
printing thereof shall be accomplished within the limits 
of the appropriations heretofore made.” The original ap- 
propriation for this work was $25,000, but the sundry civil 
bill.of July 19, 1919 (41 Stat. 227), carried an appropria- 
tion of $50,000 additional, under which the commission ap- 
pears to be operating at the present time. 

The final report of the commission was submitted to the 
- Congress on March 12, 1920. It consisted of some 836 pages 
and embraced a complete detailed and comprehensive in- 
vestigation of conditions, a summary of findings and a 
summary of remedial recommendations, together with a 
summary of benefits to be derived from the adoption by 
the Congress of various schedules, classifications, and plans 
for future administration recommended by the commission. 

Among the recommendations it was asked in No. 3 “ that 
the Congress authorize the Civil Service Commission to 
take over the Reclassification Commission’s records and 
keep them current, pending action on the above recom- 
mendations.” | 

The very completeness and comprehensiveness of the re- 
port would indicate that the members of the commission 
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regarded their work, so far as they themselves were con- 
cerned, as finished. This belief is further strengthened by 
the fact that in no part of the report is there a request for 
the prolongation of the commission’s existence; but, on the 
contrary, there is recommended, as above quoted, that the 
work be taken up and carried on by another agency. 

That the chairman of the commission was of the opinion 
that the commission would expire by limitation of law on 
March 12, 1920, the extended date set by the Congress for 
its final report, seems to be amply established by his state- 
ment on the floor of the Senate made while urging legisla- 
tion to carry into effect the commission’s recommendations, 
that “ the commission will go out of existence on Friday of 
this week” (Cong. Rec., vol. 59, p. 4120). 

The final report of the commission filed, as directed. 
March 12, 1920, was referred to the Committee of the 
House of Representatives on Reform in the Civil Service 
and ordered to be printed; and thereafter, on March 22, 
1920, a bill in the form recommended by the commission 
was introduced in the Senate as S. 4106 and referred to 
the Committee on Appropriations, but no further steps 
were taken with relation thereto in either the House or 
Senate. On May 10, 1920, the Senate passed and sent to 
the House of Representatives a joint resolution (S. J..Res. 
160), which was introduced in the House on May 11, 1920, 
and referred to the Committee of the Whole House upon 
the report of the Committee on Reform in the Civil Serv- 
ice on May 15, 1920 (H. Rept. No. 987), designed to 
authorize and direct the United States Civil Service Com- 
mission, upon request of the Joint Commission on Reclassi- 
fication of Salaries, to assume custody of the records and 
reports of the latter commission and to maintain and keep 
them current, pending consideration by the Congress of the 
final report and recommendations of the joint commission. 
This resolution never reached a vote, nor was any other | 
action taken by the Congress, so far as I have been able to 
ascertain, upon the report of the commission. 

Taking into consideration the nature of the commission’s 
task and the purpose for which it was created, although 
the Act of Congress which called it into bine does not 
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specifically terminate its existence in so many words, the 
conclusion seems unavoidable that the intention of the 
Congress was that the commission should end its existence 
with the filing of its final report. To hold otherwise would 
be to assume that the Congress intended to perpetuate this 
commission indefinitely, and such intention can not be 1m- 
puted to the Congress in this case. 

That it was the intention of the Congress that the life of 
the commission should be limited by the completion of its 
task is also evident from the further action of the Congress 
in extending the time for the final report of the commission 
to March 12, 1920, to enable it to complete its work. The 
language of the report itself and the statements of the 
chairman of the commission made in debate on the floor of 
the Senate undeniably tend to confirm and strengthen this 
view. The attitude of the commission coincides with the 
obvious intention of the Congress. They have collected in- 
formation and submitted their findings and recommenda- 
tions, including the recommendation of the perpetuation 
of their work by another and existing governmental agency, 
and it is for the Congress to take action. Their work is 
done and the existence of the commission is at an end. 
There seems to be no questjon but that this was the accepted 
position at that time. 

The failure of the Congress to act and to provide a sub- 
stitute to carry on the invaluable work of the commission, 
however much it is to be regretted, can in no way affect the 
commission’s demise as a matter of law through the expira- 
tion of its term of service. 

In the light of the foregoing facts and the necessary con- 
clusions based upon them, together with the fair implica- 
tion of the wording of the law by which the commission 
was established, I am compelled to conclude that the com- 
mission as an agency of the Congress ceased to exist after 
March 12, 1920, and, in consequence, that, as a matter of 
law, the War Department can not be required to continue 
to make reports to said commission. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 
To the Secretary oF War. 
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ENEMY ALIENS UNDER WAR RISK INSURANCE ACT. 


The Bureau of War Risk Insurance is authorized, regardless of 
the general enemy trade licenses of July 14 and July 20, 1919, 
and without awaiting the legal establishment of peace, to make 
payments to enemy nationals resident in the United States of 
accrued sums of allotment, allowance, compensation, and in- 
surance, assuming, of course, that the said enemy nationals have 
been resident in the United States throughout the war and have 
not at any time been proclaimed enemy aliens within the defi- 
nitions of the Trading with the Enemy Act; and to make such 
payments to enemy nationals resident in allied or neutral ter- 
ritory as have not been “ doing business’ within enemy territory 
and have not been proclaimed ‘‘ enemies” or “allies of enemies ” 
by the President. 


These general licenses of July 14 and July 20, 1919, authorize 
the Bureau of War Risk Insurance, without awaiting the legal 
establishment of peace, to make payments to enemy nationals 
resident in enemy territory or territory allied with the enemy 
of accrued compensation and insurance, and to make payments 
of accrued sums of allotment and allowance to such beneficiaries 
resident in enemy territory, or a territory allied with the 
enemy, as have been designated since July 14, 1919; subject, of . 
course, to the limitations and exceptions made in the general 
licenses. 


Irrespective of the general licenses referred to, enemy nationals 
resident in the United States who have not been specifically 
proclaimed enemy aliens are entitled to trade with all persons 
other than “enemies” or “allies of enemies” without a license 
from the President and consequently have been at all times 
entitled to the allotments, allowances, compensation, and in- 
surance, within the provisions of the War Risk Insurance Act, 

Opinion of December 8, 1919 (32 Op. 65), modified. 


DEPARTMENT OF JUSTICE, 
September 1, 1920. 


Sir: This will acknowledge receipt of your letter of 
August 17, 1920, calling my attention to an opinion by 
the Acting Attorney General, rendered under date of De- 
cember 8, 1919, dealing with the right of enemy aliens to 
enjoy the benefits of the War Risk Insurance Act. You 
call my attention to the “ General Enemy Trade Licenses ” 
issued by the War Trade Board section of the Department 
of State on July 14, and July 20, 1919, and request that I 
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review the conclusions of the opinion of December 8, 1919, 
and advise you upon the following questions: 

“1. Do the general licenses of July 14, and July 20, 
1919, authorize the Bureau of War Risk Insurance, with- 
~ out awaiting the legal establishment of peace, to make 
payments to enemy nationals resident in the United States, 
or in allied or neutral territory, of accrued sums of allot-: 
ment and allowance, of compensation, of insurance, or any ~ 
of them? 

“2. Do the general licenses of July 14, and July 20, 
1919, authorize the Bureau of War Risk Insurance, with- 
out awaiting the. legal establishment of peace, to make pay- 
ments to enemy nationals resident in enemy territory, or 
territory allied with the enemy, of accrued sums of allot- 
ment and allowance, of compensation, of insurance, or any 
of them? 

“ 3. If the general licenses above cited do not authorize 
such payments to the enemy nationals referred to in ques- 
tions 1 and 2, is there any other provision of law or regula- | 
tion which now permits payment of War Risk benefits to 
such enemy nationals? 

“4, In the second conclusion of the Acting Attorney 
General in the opinion of December 8, 1919, it was stated: 
‘9. Technical enemy aliens (such as unnaturalized Ger- 
mans) resident in the United States are eligible as bene- 
ficiaries of all of the benefits provided by the War Risk 
Insurance Act, provided they have been licensed by the 
President * * *.’ | 

“ Irrespective of the general licenses referred to above, 
are not enemy nationals resident in the United States, who 
have not been specifically proclaimed enemy aliens, entitled 
‘to trade without a license from the President and conse- 
quently entitled even during the duration of the war to the 
receipt of allotments and allowances, of compensation and 
of insurance? ” 

Upon further consideration and in view of the general 
licenses of July 14, and July 20, 1919, I am convinced that 
the opinion of December 8, 1919 (382 Op. 65), should be 
modified. Section 2 of the Trading with the Enemy Act 


The Secretary of the Treasury. 291 


(40 Stat. 411), defines the terms “ enemy alien” and “ally 
of enemy ” as follows: 

“Sec. 2. That the word ‘enemy,’ as used herein, shall 
be deemed to mean, for the purposes of such trading and 
of this Act— 

“(a) Any individual, partnership, or other body of in- 
dividuals, of any nationality resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
_within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such 
territory. 

“(6) The government of any nation with which the 
United States is at war, or any political or municipal sub- 
division thereof, or any isa official, agent, or agency 
thereof. 

“(¢) Such other idtiaain or body or class of in- 
dividuals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other than 
citizens of the United States, wherever resident or wherever 
doing business, as the President, if he shall find the safety 
_of the United States or the successful prosecution of the 
war shall so require, may, by proclamation, include within 
the term ‘enemy.’ 

“The words ‘ally of enemy,’ as used herein, shall be 
deemed to mean— 

“(a) Any individual, partnership, or other body of in- 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation which is an ally of a nation with which the 
United States is at war, or resident outside the United 
States and doing business within such territory, and any 
corporation incorporated within such territory of such 
ally nation, or incorporated within any country other than 
the United States and doing business within such territory. 

“(6) The government of any nation which is an ally of 
a nation with which the United States is at war, or any 
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political or municipal subdivision of such ally nation, or 
any officer, official, agent, or agency thereof. 

“(¢) Such other individuals, or body or class of in- 
dividuals, as may be natives, citizens, or subjects of any 
nation which is an ally of a nation with which the United 
States is at war, other than citizens of the United States, 
wherever resident or wherever doing business, as the Presi- 
dent, if he shall find the safety of the United States or the 
successful prosecution of the war shall so require, may, 
by proclamation, include within the term ‘ ally of enemy.’ ” 

Enemy nationals resident in the United States are not 
enemy aliens within the terms of the said Act unless they 
have been designated as such by presidential proclama- 
tion. Therefore, unless so designated they are not pre- 
cluded from enjoyment of the benefits of the War Risk 
Insurance Act, there being no other legal inhibitions. 
Enemy nationals resident in allied or neutral country are 
likewise not prohibited from enjoyment of the benefits of 
the Act unless they have engaged in “doing business ” 
within enemy territory, or have been proclaimed “ enemies ” 
or “allies of enemies ” by presidential proclamation. | 

The prohibitions of the Trading with the Enemy Act 
are prohibitions from trading wthout a license; trading 
with a license is not forbidden. Section 5 (a) of the Act 
provides that the President may “ grant licenses, special 
or general, temporary or otherwise, and for such period 
of time, and containing such provisions and conditions as 
he shall prescribe, to any person or class of persons, to do 
business as provided in subsection (a) of section 4 hereof, 
and to perform any act made unlawful without such license 
in section 3 hereof * * * and the President may exer- 
cise any power or authority conferred by this Act through 
such offices or officers as he shall direct.” (40 Stat. 415.) 

The War Trade Board of the Department of State by 
virtue of the authority delegated to them by the Presi- 
dent, having issued the general licenses of July 14 and 
July 20, 1919, it became legal to trade thereafter, without 
licenses, with all persons with whom trade and communi- 
cations had been prohibited by the Trading with the 
Enemy Act, subject, of course, to the limitations and ex- 
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ceptions set forth in such general licenses. The issuance 
of these licenses, so far as the questions before us are con- 
cerned, and with the limitations and exceptions. therein 
provided, have the same effect as would have resulted from 
a formal termination of the war. I therefore answer your 
questions as follows: | 

1. The Bureau of War Risk Insurance is authorized, re- 
gardless of the. general licenses of July 14 and July 20, 
1919, and without awaiting the legal establishment of peace, 
to make payments to enemy nationals resident in the 
United States, of accrued sums of allotment, allowance, 
compensation and insurance, assuming, of course, that the 
said enemy nationals have been resident in the United 
States throughout the war and have not at any time been 
proclaimed enemy aliens within the definitions of the 
Trading with the Enemy Act; and to make such payments 
to enemy nationals resident in allied or neutral territory 
as have not been “ doing business ” within enemy territory 
and have not been proclaimed “enemies” or “allies of 
enemies ” by the President. 

2. The general licenses of July 14 and July 20, 1919, 
authorize the Bureau of War Risk Insurance, without 
awaiting the legal establishment of peace, to make pay- 
ments to enemy nationals resident in enemy territory or 
territory allied with the enemy, of accrued compensation 
and insurance, and to make payments of accrued sums of 
allotment and allowance to such beneficiaries resident in 
enemy territory, or a territory allied with the enemy, as 
have been designated since July 14, 1919; subject, of course, 
to the limitations and exceptions made in the general 
licenses. 

8. The answers to questions 1 and 2 above render un- 
necessary any answer to this question. 

4, Irrespective of the general licenses referred to, enemy 
nationals resident in the United States who have not been 
specifically proclaimed enemy aliens, are entitled to trade 
with all persons other than “enemies” or “allies of 
enemies ” without a license from the President and conse- 
quently have been at all times entitled to the allotments, 
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allowances, compensation and insurance, within the pro- 
visions of the War Risk Insurance Act. 
Respectfully, | 
WM. L. FRIERSON, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


NAVAL ACADEMY—MIDSHIPMEN DEFICIENT IN STUDIES. 


Midshipmen at the Naval Academy found deficient at the annual 
examinations at the close of the academic term, held May 
24-29, 1920, whose retention at the Academy or in the service 
had not been recommended by the academic board and whose 

' resignations had been duly submitted and accepted by the 
Secretary of the Navy on June 1, 1920, are not entitled to the 
benefits of the provisions of the Act of June 5, 1920 (41 Stat. 
1028), relating to reexamination of midshipmen found deficient 
in their studies. 

The provisions of the said Act of June 5, 1920, in so far as 
they are not retroactive, are amendatory of section 1519 of the 
Revised Statutes, and provide for a second examination of the 
midshipmen found deficient at the annual or semiannual ex- 
amination at the close of the term, before the academic board 
shall pass upon the question of whether they shall be continued 
at the Academy. : 

The Act, supra, in its retroactive scope, was intended to affect 
only those midshipmen found deficient at the examination, whose 
retention had not been recommended by the academic board. 


DEPARTMENT OF JUSTICE, 
September 2, 1920. 

Sir: It appears by your communication of August 26, 
1920, that a number of midshipmen were found deficient 
at the annual examinations at the close of the academic 
term, held May 24-29, 1920, and were not recommended by 
the academic board to continue at the academy, or in the 
service. The finding of the academic board was approved 
by the Secretary of the Navy on June 1, 1920, and in con- 
formity with existing policy, those midshipmen recom- 
mended to be discontinued were notified that their resigna- 
tions would be accepted if tendered immediately. Each 
midshipman so affected submitted his resignation, and the 
acceptance thereof signed prior to June 5, 1920, 
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In the meantime, and prior to the mailing of acceptances 
by the Secretary of the Navy, an Act of Congress was ap- 
proved by the President on June 5, 1920 (Public No. 
264), which provided, among other things, as follows: 

“That until otherwise provided by law no midshipman 
found deficient at the close of the last and succeeding aca- 
demic terms shall be involuntarily discontinued at the. Na- 
val Academy or in the service unless he shall fail upon re- 
examination in the subjects in which found deficient at an 
examination to be held at the beginning of the next and 
succeeding academic terms, and the Secretary of the Navy 
shall provide for the special instruction of such midship- 
men in the subjects in which found deficient during the 
period between academic terms.” (41 Stat. 1028.) 

Section 1519 of the Revised Statutes of the United States 
provides as follows: 

“ Cadet midshipmen found deficient at any examination 
shall not be continued at the Academy or in the service 
unless upon the recommendation of the academic board.” 

In view of the foregoing you request an opinion on the 
following questions: 

“(a) In view of the above section of the Revised Statutes 
(1519), are midshipmen who were found deficient at the 
annual examinations held Monday to Saturday, inclusive, 
24-99 May, 1920, and were not authorized by the recom- 
mendation of the academic board to continue at the Acad- 
emy or in the service, said finding having been approved 
by the Secretary of Navy 1 June, 1920, entitled to the bene- 
fits of the provisions of the Act approved 5 June, 1920, 
above quoted ? 

“(6) In case your answer to the above question is in the 
affirmative, is the Secretary of the Navy, under said pro- 
vision of Public No. 264, Sixty-sixth Congress, bound to 
provide special instruction for such midshipmen in the sub- 
jects in which found deficient at the last annual examina- 
tions, when said midshipmen have not been dropped from 
the rolls at the Academy or from the service but have been 
turned back into the next lower class? In other words, is 


the Secretary of the Navy bound to furnish the special in- 
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struction provided for under said Act under any circum- 
stances other than prior to dropping such midshipmen from 
the rolls of the Academy or from the service as have been 
found deficient at the annual examinations? 

“(c) Has section 1519 of the Revised Statutes been re- 
pealed by the provisions of Public No. 264, Sixty-sixth 
Congress, above quoted, or does said section continue appli- 
cable to the case of a midshipman found deficient at the 
semiannual examinations? In other words, will midship- 
men found deficient at the semiannual examinations be 
dropped from the rolls of the Academy or the naval 
service as provided by section 1519 of the Revised Stat- 
utes, if they are not recommended by the academic board 
to be continued at the Academy or in the service? 

“(d@) Does the Act, Public No. 264, Sixty-sixth Congress, 
prevent the academic board from turning midshipmen 
found deficient at any examination back into the next lower 
class for the purpose of requiring said midshipmen to pur- 
sue said course for another year, as now provided for in 
Part I, Chapter IV of the Regulations of the United States 
Naval Academy, 1920? ” 

(a) The portion of Public No. 264 quoted makes no pro- 
vision for the appointment of the midshipmen found de- 
ficient upon examination, whose retention at the academy 
had not been recommended by the academic board, and no 
such provision appears elsewhere in the <Act. 

Midshipmen are officers of the United States (25 Op. 579, 
citing Hartigan ». United States, 196 U. S. 169), although 
_ not necessarily officers of the Navy. 

In the cases under consideration, the resignations of the 
midshipmen had been duly submitted and accepted by the 
Secretary prior to the passage of the Act, and their rela- 
tions with the Naval Academy severed (19 Op. 350), it 
being immaterial whether the acceptances had been mailed 
prior to the passage of the Act. 

The reinstatement of these midshipmen could not take 
place otherwise than by appointment by the Secretary of 
the Navy (19 Op. 350, supra) and the provision, in so far 
as it is intended to affect those midshipmen who had been 
(iscontinued at the Naval Academy for deficiency in the 
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May, 1920, examinations, by reason of the provisions of 
section 1519 of the Revised Statutes not containing author- 
ity to the Secretary of the Navy to reinstate them by ap- 
pointment, is contrary to the provisions of the Constitution 
relating to the appointment of officers of the United States. 
(U.S. v. Germaine, 99 U. S. 508; U.S. v. Mouat, 124 U.S. 
303, 307.) 

(b) The preceding question being aginals in the nega- 
tive, it is unnecessary to answer this question. 

(c) The quoted provisions of Public No. 264, insofar as 
they are not retroactive, are amendatory of section 1519, 
- United States Revised Statutes, and provide for a second 
examination of the midshipmen found deficient at the ex- 
amination at the close of the term, before the academic 
board shall pass upon the question of whether they shall 
be continued at the academy. It applies equally to the 
annual and semi-annual examination for the expression 
“term ” and not “ year” is used in the Act. 

Section 116, Regulations of the United States Naval 
Academy, 1920, provides as follows: 

“The academic year shall begin October 1 and wad May 
31, consisting of two terms, the first term from October 1 
to ‘the Saturday nearest to January 31,and the second term 
from the close of the first term to May = le 

The period intervening between the first term and second 
term this year amounts to one day, which is Sunday, so 
that the amount of special instruction which could be im- 
parted to midshipmen found deficient at the semi-annual 
examination would be practically negligible, but an inter- 
pretation of the Act requires that they be allowed to take 
a second examination. However, as there will be another 
session of Congress before the next semi-annual examina- 
tions occur, it is possible that remedial — can take 
place in the meantime. 

(d) The Act, in its retroactive scope, was intended to 
affect only those midshipmen found deficient at the exam1- 
nation, whose retention had not been recommended by the 
academic board. At the time that the Act took effect, the 
academic board had already recommended that those mid- 
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shipmen who were turned back into the next lower class 
be continued at the academy and in the service. 
I have the honor to be, respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF THE Navy, 





INCOME TAX—COMMUNITY PROPERTY. 


The earnings of husband and wife domiciled in Texas are com- 
munity income, and such husband and wife in rendering sepa- 
rate income-tax returns may each report as gross income one- 
half of the total earnings of the husband and wife. 

The income from separate property, except the increase, rents, 
and revenues from lands, is community income, and therefore 
husband and wife domiciled in Texas, in rendering separate in- . 
come-tax returns, may each report as gross income one-half the 
total income from separate property, except the increase, rents, 
and revenues from land held separately. 

The income from community property as defined in article 4622, 
Vernon’s Sayles’ Texas Statutes, is community income, and 
therefore husband and wife domiciled in Texas, in rendering 
sepurate income-tax returns, may each report. as gross income 
one-half the total income from such community property. 


DEPARTMENT OF JUSTICE, 
September 10, 1920. 

Sir: Further acknowledging receipt of your favor of 
August 12th, requesting my opinion on the three questions 
of law set forth below, to wit: 

“ (1) Are the earnings of husband and wife domiciled 

in Texas community income, and may they therefore in 
rendering separate income tax returns, each report as gross 
income one-half of the total earnings of the husband and 
wife? , 
_ (2) Is the income from separate property, as defined 
in Article 4621, Vernon’s Sayles’ Statutes, 1918 Edition, 
community income, and may therefore husband and wife 
domiciled in Texas, in rendering separate income-tax re- 
turns, each report as gross income one-half of the total 
income from all separate property owned by them? 

(3) Is the income from community property as defined 
in Article 4622, Vernon’s Sayles’ Statutes, 1914 Edition, 
community income, and may therefore husband and wife 
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domiciled in Texas, in rendering separate income tax re- 
turns, each report as gross income one-half of the total 
income from community property ? ” 

I have the honor to advise you as follows: 

The Revenue Act of 1918 (40 Stat. 1057) levies a tax on 
the net income of every individual (secs. 210 and 211). 
Net income is defined as gross income less deductions al- 
lowed (sec. 212). Gross income is defined as follows 
(sec. 218, 40 Stat. 1065) : 


“That for the purposes of this title (except as otherwise 
provided in section 233) the term ‘ gross income ’— 


“(a) Includes gains, profits, and income derived from 
salaries, wages, compensation for personal service (includ- 
ing in the case of the President of the United States, the 
judges of the Supreme and inferior courts of the United 
States, and all other officers and employees, whether 
elected or appointed, of the United States, Alaska, Hawaii, 
or any political subdivision thereof, or the District of 
Columbia, the compensation received as such), of what- 
ever kind and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of the 
ownership or use of or interest in such property; also from 
interest, rent, dividends, securities, or the transaction of 
any business carried on for gain or profit or gains or 
profits and income derived from any source whatever. 
The amount of all such items shall be included in the gross 
income for the taxable year in which received by the tax- 
payer, unless, under methods of accounting permitted un- 
der subdivision (b) of section 212, any such amounts are 
to Le properly accounted for as of a different period.” 

The State Constitution of Texas provides: 

“Art. VII, sec. 19, Constitution 1845: All property 
both real and personal of the wife, owned or claimed by 
her before marriage, and that acquired afterwards by gift, 
devise, or descent, shall be her separate property; and laws 
shall be passed more clearly defining the rights of the wife 
in relation as well as to her separate property as that held 
- in common with her husband. Laws shall also be passed 
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providing for the registration of the wife’s separate prop- 
erty.” 

The statutes of the State of Texas determining property 
rights of husband and wife are as follows. Article 4622, 
Vernon’s Sayles’ Statutes, 1914 edition: 

“All property acquired by either the husband or wife 
during marriage, except that which is the separate prop- 
erty of either one or the other, shall be deemed the com- 
mon property of the husband and wife, and during cover- 
ture may be disposed of by the husband only: Provided, 
however, the personal earnings of the wife, the rents from 
the wife’s real estate, the interest on bonds and notes be- 
longing to her and dividends on stocks owned by her shall 
be under the control, management and disposition of the 
wife alone, subject to the provisions of article 4621, as 
hereinabove written: And further provided, that any 
funds on deposit in any bank or banking institution, 
whether in the name of the husband or the wife, shall be 
presumed to be the separate property of the party in whose 
name they stand, regardless of who made the deposit, and 
unless said bank or banking institution is notified to the 
contrary, it shall be governed accordingly in honoring 
checks and orders against such account.” 

Article 4621, Vernon’s Sayles’ Statutes, 1918 Edition: 

“ All property, both real and personal, of the husband 
owned or claimed by him before marriage, and that ac- 
quired afterwards by gift, devise or descent, as also the in- 
crease of all lands thus acquired, and the rents and reve- 
nues derived therefrom, shall be his separate property. 
The separate property of the husband shall not be subject 
to the debts contracted by the wife, either before or after 
marriage, except for necessaries furnished herself and chil- 
dren after her marriage with him. All property of the 
wife, both real and personal, owned or claimed by her 
before marriage, and that acquired afterwards by gift, de- 
vise or descent, as also the increase of all lands thus ac- 
quired, and the rents and revenues derived therefrom, shall 
be the separate property of the wife. During marriage the 
husband shall have the sole management, control and dis- 
positon of his separate property, both real and personal, 
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and the wife shall have the sole management, control and 
disposition of her separate property, both real and per- 
sonal: Provided, however, the joinder of the husband in 
the manner now provided by law for conveyance of the 
separate real estate of the wife shall be necessary to an 
encumbrance or conveyance by the wife of her lands, and 
the joint signature of the husband and wife shall be neces- 
sary to a transfer of stocks and bonds belonging to her, or 
of which she may be given control by this Act: Provided, 
also, that if the husband shall have permanently aban- 
doned his wife, be insane, or shall refuse to join in such 
encumbrance, conveyance or transfer of such property, the 
wife may apply to the district court of the county of her 
residence, and it shall be the duty of the court, in term 
time or vacation, upon satisfactory proof that such encum- 
brance, conveyance or transfer would be advantageous to 
the interest of the wife, to make an order granting permis- 
sion to make such encumbrance, conveyance or transfer 
. without the joinder of her husband, in which event she 
may encumber, convey or transfer said property without 
such joinder. Neither the separate property of the wife, 
nor the rents from the wife’s separate real estate, nor the 
interest on bonds and notes belonging to her, nor dividends 
on stocks owned by her, nor her personal earnings, shall be 
- subject to the payment of debts contracted by the hus- 
band. The homestead, whether the separate property of 
the husband or wife, or the community property of both, 
shall not be disposed of except by the joint conveyance of 
both the husband and the wife, except where the husband 
has permanently abandoned the wife, or is insane, in 
which instances the wife may sell and make title to any 
such homestead, if her separate property, in the manner 
herein provided for conveying or making title to her 
other separate estate. 

“The community property of the husband and wife 
shall not be liable for debts or damages resulting from 
contracts of the wife, except for necessaries furnished her- 
self and children, -inless the husband joins in the execution 
of the contract: Provided, that her rights with reference 
to the community property on permanent abandonment by 
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the husband shall not be affected by the preceding sen- 
tence.” 

Article 2469, Vernon’s Sayles’ Statutes: 

“Upon the dissolution of the marriage relation by death, 
all property belonging to the community estate of the 
husband and wife shall go to the survivor, if there be no 
child or children of the deceased or their descendants; but 
if there be a child or children of the deceased, or descend- 
ant of such child or children, then the survivor shall be 
entitled to one-half of said property, and the other half 
shall pass to such child or children, or their descendants. 
But such descendants shall inherit only such portion of 
said property as the parent through whom they inherit 
would be entitled to if alive.” | 

The community property system prevails in Texas, Ari- 
zona, California, Washington, Louisiana, and New Mexico. 
It seems to have had its origin in France and Spain and 
to have been brought thence into our judicial system. 

Community property laws provide generally that all 
property acquired during marriage, by the industry and 
labor of either husband or wife or both, together with the 
produce and increase thereof, belongs to both in equal 
shares during the continuance of the marital relation. It 
has its foundation in the fact or the legal presumption 
that all property acquired during marriage, otherwise than 
by gift, devise, or descent, is acquired by the joint efforts 
of husband and wife (Nickerson v. Nickerson, 65 Tex. 
981, 284). Their relation partakes of the nature of a part- 
nership in which each partner may have separate estates, 
or property, as well as common stock of acquisitions and 
gains. The business of the firm generally is transacted in 
the name of the husband and he prosecutes and defends 
its suits with the same effect as if his partner were named 
in the case (S¢mpson v. Brotherton, 62 Tex. 170), and 
although community property has not all the incidents of 
partnership property, it has many of them, and is com- 
monly spoken of as partnership property (De Blane v. 
Lynch & Co., 23 Tex. 25; Wilkinson v. Wilkinson, 20 Tex. 
937). In the conventional partnerships the gains of the 
partners are in proportion to their respective shares of 
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stock and services, but in the conjugal partnerships the 
division is equal, though one may have brought in the 
greater part if not all of the property from which the 
profits are derived, or may have contributed all his skill 
and services unaided by the other (Wheat v. Owens, 15 
Tex. 241; Routh v. Routh, 57 Tex. 589, 595). The fact that. 
one or the other of the spouses may do all the work does 
not change the character of community property (Yates v. 
Houston, 3 Tex. 452, 454). And though the management 
and disposal of community property during marriage are 
usually given to the husband this is said to be for reasons 
of public policy and social economy and not on the grounds 
that the husband has any greater interest in it than the 
wife. Section 4622, Vernon’s Sayles’ Statutes, as amended 
in 1913, and as set forth above, provides that the personal 
earnings of the wife, the rents from her estate, the interest 
on bonds and notes belonging to her, and dividends on 
stocks owned by her, shall be under the control, man- 
agement, and disposition of the wife alone; but the Su- 
preme Court of Texas held in Zannehill v. Tannehill, 171 
S. W. 1050, that such amendment did not change the char- 
acter of rents from the wife’s separate property so as to 
make them her separate property, but that they continued 
to belong to the community estate, and the husband was 
owner of one-half of same. (This before the amendment. 
of section 4621 in 1917 made the rents from separate lands 
the separate property of the owner of the land.) 

In Tucker v. Carr, 39 Tex. 98, 102, the court said: “It is 
well settled that all property acquired during the marriage, 
whether by the labor of the husband or the wife, or the 
joint labor of both, whether the title be made to the hus- 
band or to the wife, or to both jointly, is community 
property.” 

Also see Cooke v. Bremond, 27 Tex. 457. 

In Holyoke v. Jackson, 3 Pac. 841, the supreme court of 
Washington, in defining community property rights in 
that State held that the community “is like a partnership, 
in that some property coming from or through one or other 
or both of the individuals, forms for both » commun stock, 
which bears the losses and receives the profits of its man- 
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agement, and which is liable for individual debts; but it is 
unlike in that there is no regard paid to proportionate 
contribution, service, or business fidelity; that each indi- 
yidual once in it is incapable of disposing of his or her 
interest, and that both are powerless to escape from the 
relationship, to vary its terms, or to distribute its assets or 
its profits * * *, Init the proprietary interests of hus- 
band and wife are equal, and those interests do not seem 
to be united merely, but unified.” 

There are numerous decisions holding that the propor- 
tional interests of husband and wife in community prop- 
erty are equal regardless of their individual contributions. 

In Merrell v. Moore, 104 8S. W. 514, the court said: “ This 
community of interest is not made to depend upon the 
acquisition of the property during the time the parties 
actually live together, nor upon the fact that there was an 
equal amount of labor or capital contributed by the hus- 
band and wife in its accumulation. It is the property ac- 
quired ‘ during the marriage’ (with exceptions stated) that 
‘shall be deemed the common property of husband and 
wife, and the right to an equality of enjoyment and divi- 
sion thereof, regardless of whether the one or the other has 
contributed little or nothing to its acquisition’ is well rec- 
ognized.” | 

Also see: 

Edwards v. Brown, 68 Tex. 329. 
Saunders v. Isbell, 248. W. 307. 
Barr v. Simpson, 117 8S. W. 1041. 
Wright v. Hays’ Admr., 10 Tex. 130. 
Zimpelman v. Fobb, 53 Tex. 274. 

That one-half of the common estate belongs to each 
spouse is recognized in Treasury Decision 2450, which de- 
termines the method of assessing estate tax upon the estate 
of a decedent spouse. 

The decisions 1n the various States seem to be unanimous 
on the proposition that the earnings of both husband and 
wife during the marriage belong to the community. 

In Fennell v. Drinkhouse, 131 Cal. 447, it was held that 
money earned by the wife while living with her husband 
was community property, the court saying: “The posses- 
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sion of community property by the wife is the possession 
of the husband.” And in Martin v. Southern Pacific 
Company, 130 Cal. 285, holding that moneys received as 
damages for injury to the wife are community property, 
it was said: | | 

“The services of the wife are a part of the earning 
power of the community, and the earnings received for her 
services constitute community property as much as do the 
earnings received for the services of the husband. If the 
injury had been received by the husband, it would not be 
contended that he could not recover for the acamage sus- 
tianed by the loss of his earning capacity. In either case 
the earnings would be community property, and any act 
by which either husband or wife is deprived of the capac- 
ity to render services diminishes the capacity to accumu- 
late community property. If the domestic services volun- 
tarily rendered by the wife obviate the necessity of em- 
-ploying other assistance the amount of the community 
property is thereby enhanced in the amount that would 
be required for such assistance.” 

See also Washburn v. Washburn, 9 Cal. 475. 

Under the Louisiana Statutes the profits of the indus- 
try of both spouses and the fruits of their separate estates 
fall into the community: 

Succession of Webre, 49 La. Ann. 1491; 22 So. 390. 

Knight v. Kaufman, 105 La. 35; 29 So. 711. 

Manning v. Burke, 107 La. 456; 31 So. 862. 

The decisions of the Supreme Court of the State of 
Washington are to the same effect: 

Abbott v.. Wetherby, 6 Wash. 507;.38 Pac. 1070. 

Yake v. Pugh, 18 Wash. 78; 42 Pac. 528. 

Sherlock v. Denny, 28 Wash. 170; 68 Pac. 452. 

There are numerous decisions by the Supreme Court of 
Texas holding that in Texas the earnings of the husband 
and wife are community property : 

Cline v. Hackbarth, 27 Tex. Civ. App. 391; 65 S. W. 
1086. | | 
Johnson v. Burford, 39 Tex. 242. 

Pearce v. Jackson, 61 Tex. 642. 
Cooke v. Bremond, 27 Tex. 457 
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In the latter case the court said: 

“Our whole system of marital rights is based upon the 
fact that acquisitions either of the joint or separate labor 
or industry of the husband: or wife, become common prop- 
erty; and as a general rule deducible from this principle, 
all property acquired by purchase or apparent onerous 
title, whether the conveyance be in the name of the hus- 
band or of the wife, or in the names of both, is prima 
facie presumed to belong to the community.” 

Under the laws of the various States wherein the com- 
munity property system obtains, the earnings of separate 
property of the spouses, with such exceptions as are specifi- 
cally provided for by statute, are community property. 
See Barr v. Simpson, 117 S. W. 1041 (Tex.), and Hayden 
v. McMillan, 23 8S. W. 430 (Tex.). 

The latter case was decided when article 2851, Revised 
Statutes of Texas, provided that all the property owned by 
the wife before marriage or acquired afterwards by gift, 
devise, or descent, and the “increase of all lands thus 
acquired ” should be the separate property of the wife. 
And the court held that rents accruing on the separate 
lands of the wife were community property and subject to 
garnishment for community debts. This case also estab- 
lishes the proposition that such community interest at- 
taches the moment the property comes into existence, the 
court saying: “The moment the rents become due they are 
disconnected from the land and become personal property, 
and being acquired by the joint labors of the married cou- 
_ple put forth during the marital relation, they must neces- 
sarily become community.” | 

From the above authorities I am convinced that under 
the law of Texds the earnings of the husband and wife 
belong to them jointly in equal shares; that the community 
interest attaches as soon as the right to the wages comes 
into existence; and that the increase and revenues from the 
separate property of each spouse, except the increase, rents, 
and revenues from lands, is also community property, in 
which the interests of husband and wife are equal. 

These propositions being established, it follows that the 
earnings of husband and wife and the revenues from their 
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separate personal property are community “income,” un- 
der the provisions of the Act of February 24,1919. Gross 
income under the terms of the Act includes “ gains, profits, 
and income derived from salaries, wages, compensation for 
personal service * * * of whatever kind and in what- 
ever form paid, or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growihg out of the ownership 
or use of or interest in such property.” (40 Stat. 1065.) 

The law of Texas presumes that the earnings of the 
husband and wife are the product of their joint labor and 
resis the ownership of same in the community; they are 
therefore community “income,” to wit, “ gains, profits, and 
income” of the community “derived from salaries, wages, 
compensation for personal services, * * *  profes- 
sions, vocations,” as the case may be. 

Under the statutes of Texas heretofore set forth, the 
separate property of the spouses is defined as that “ owned 
or claimed by him (or her) before marriage, and that 
acquired afterwards by gift, devise, or descent,” and also 
“the increase of all lands thus acquired, and the rents and 
revenues derived therefrom.” It is to be noted that the in-. 
crease of separate personal property and the revenues de- 
rived therefrom are not the separate property of the 
owner of the personality, but are community property 
(Carr v. Tucker, 42 Tex. 330; Epperson v. Jones, 65 Tex. 
425; Barr v. Simpson, 117 8. W. 1041). They are there- 
fore “income” to the community, to wit, “ gains, profits, 
and income * * * from businesses, commerce, or sales 
or dealings in property * * * growing out of the 
ownership or use of or interest in such property.” 

Since one-half of all community property vests in each 
spouse it follows that one-half of the increase and reve- 
nues from separate property of the spouses, except increase 
and rents and revenues from lands, is income to each of 
said spouses. 

Community property under the laws of Texas belongs 
jointly to husband and wife; it follows that the income 
therefrom accrues to husband and wife in equal shares. I 
therefore conclude: 
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1. That the earnings of husband and wife domiciled in 
Texas are community income, and such husband and wife 
in rendering separate income-tax returns may each report 
aS gross income one-half the total earnings of the husband 
and wife. 

2. ‘That the income from separate property, except the 
increase, rents, and revenues from lands, is community in- 
come, and that therefore husband and wife domiciled in 
Texas, in rendering separate income-tax returns, may each 
report as gross income one-half the total income from 
separate property, except the increase, rents, and revenues 
from land held separately. 

3. That the income from community property as defined 
in article 4622, Vernon’s Sayles’ Statutes, quoted above, is 
community income, and that therefore husband and wife 
domiciled in Texas, in rendering separate income-tax re- 
turns, may each report as gross income one-half the total 
income from such community property. 


Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF THE TREASURY. 





APPOINTMENT OF AID IN COAST AND GEODETIC SURVEY. 


Under the provisions of section 16 of the Act of May 22, 1917 (40 
Stat. 88), a person now serving temporarily as deck officer in 
the Coast and Geodetic Survey is eligible to appointment as 
aid in said Survey. 

The Act (supra) imposes no requirement that the position of 
aid in the Coast and Geodetic Survey shall be filled by a pro- 
motion from the position of deck officer, and no mere depart- 
mental regulation could impose such a restriction. 


DEPARTMENT OF JUSTICE, 
September 17, 1920. 
Sir: I beg to acknowledge receipt of your letter of Au- 
gust 23, 1920, stating that you desire to recommend for ap- 
pointment as aid to the Coast and Geodetic Survey one, 
Arthur J. Bulger, who is now serving as deck officer in 
said survey, and requesting my opinion upon the question 
whether under section 16 of the Act of May 22, 1917 (40 
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Stat. 84-88), he is eligible to such appointment, notwith- 
standing the fact that the Civil Service Commission re- 
fuses to authorize his temporary appointment as deck 
officer to be made probational or permanent. | 

Section 16 of the Act of May 22, 1917, provides, so far 
as is material here: 

“ That the President is authorized to appoint, by and 
with the advice and consent of the Senate, the field officers 
_ of the Coast and Geodetic Survey, who are now officially — 
_ designated assistants and aids, as follows: * * * Pro- 
vided, That no person shall be appointed aid * * * 
until after passing a satisfactory mental and physical 
examination conducted in accordance with regulations 
prescribed by the Secretary of Commerce.” (40 Stat. 88). 

Clearly this statute does not impose upon the President’s 
power to make appointments to the position of aid the re- 
quirement that such positions shall be filled by a promo- 
tion from the position of deck officer, and no mere depart- 
mental regulation could impose sch a restriction. You 
state that Bulger has passed the physical and mental ex- 
amination prescribed by you and that the other require- 
ments set forth in the regulations have, in his case, been 
waived. Your power to do this is unquestioned. 

Under these circumstances, it 1s immaterial whether 
Bulger’s appointment is temporary or permanent. It. fol- 
lows that your question must be answered in the affirniative. 

Respectfully, 
WM. L. FRIERSON, 
Actinc ATTORNEY GENERAL, 
To THE SECRETARY OF COMMERCE. 





GOVERNMENT OFFICIAL ATTENDING AN INTERNATIONAL 
CONFERENCE IN AN UNOFFICIAL CAPACITY. 


The Chief Statistician for Vital Statistics of the Census Bureau 
may be granted leave of absence without pay for a period suffi- 
cient to enable him to attend in an unofficial capacity an inter- 
national commission which is to meet in Paris for the purpose 
of revising the nomenclature of diseases and causes of death, 
no expense to the Government being entailed thereby. 

The Chief Statistician for Vital Statistics of the Census Bureau 
may, if granted leave of absence without pay to attend the con- 
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ference, be permitted to accept from the Red Cross, or some 
other agency outside the Government, an amount equal to that 
which he would receive as salary in the bureau if not placed 
on leave without pay. 


DEPARTMENT OF JUSTICE, 
September 25, 1920. 

Sir: I beg to acknowledge receipt of your letters of 
September 18 and 23, 1920, requesting an expression of 
_ my opinion upon the following questions: 

“1. May the Chief Statistician for Vital Statistics of 
the Census Bureau be granted leave of absence without 
pay for a period sufficient to enable him to attend in an 
unofficial capacity an international commission which is 
to meet in Paris for the purpose of revising the nomen- 
clature of diseases and causes of death, no expense to the 
Government being entailed thereby ? 

“9, May the Chief Statistician for Vital Statistics cf 
the Census Bureau, if granted leave of absence without 
pay to attend the conference, be permitted to accept from 
the Red Cross or some other agency outside the Govern- 
ment, an amount equal to that which he would receive 
as salary in the bureau if not placed on leave without 
pay ? 9 

As the Chief Statistician is to attend the conference 
in an. unofficial capacity and is to receive during his 
absence no money from the Government either for salary 
or expenses, neither the Act of March 4, 1909 (35 Stat. 
1027), and June 26, 1912 (37 Stat. 184), prohibiting the 
participation of Government officials in conferences not 
authorized by iaw while receiving Government salaries 
or at Government expense, nor the Act of March 4, 1913 
(37 Stat. 913), prohibiting the United States from being 
represented officially in an international conference with- 
out specific authority of law, nor the Act of March 3, 
1917 (39 Stat. 1106), forbidding the receipt by a Gov- 
ernment official of money from unofficial sources for the 
performance by him of his services to the Government, 
applies. Those statutes are applicable only where official 
action or expenditure of public money is contemplated. 
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I know of no statute limiting the discretion of depart- 
ment heads with regard to the granting to their subor- 
dinate officials of leave without pay or which prohibits 
such officials during the period of such leave from attend- 
ing a conference such as the one mentioned in your letter 
in an unofficial capacity and without expense to the Gov- 
ernment. Nor do I know of any statute which prohibits 
an official, while on leave without pay, from accepting 
compensation from another source during the period of 
his leave. 

I am of the opinion, therefore, that both your questions 
must be answered in the affirmative. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the —e oF CoMMERCE. 





RETIREMENT ACT—UNSKILLED LABORERS. 


The Retirement Act of May 22, 1920 is applicable to unskilled 
laborers in the employ of the Superintendent of the United 
States Capitol Buildings and Grounds. 


DEPARTMENT OF JUSTICE, 
September 29, 1920. 

Sir: I beg to acknowledge receipt of your letter of 
August 7, 1920, requesting an expression of my opinion 
concerning the status under the Retirement Act of May 22, 
1920 (41 Stat. 614), of Albert L. Wolff, a machinist, and 
Jacob W. Dickel and Charles E. Chinn, unskilled laborers 
carried on the pay roll of the Superintendent of the United 
States Capitol Buildings and Grounds. 

Section 1 of the Retirement Act provides that it shall 
include “superintendents of United States national ceme- 
teries, employees of the Superintendent of the United States 
Capitol Buildings and Grounds, the Library of Congress 
and the Botanic Gardens, excepting persons appointed by 
the President and confirmed by the Senate, and may be 


extended by Executive order, upon recommendation of the 
89836 ° —22—voL 32——-23 





312 Retirement Act—Unskilled Laborers. 


Civil Service Commission, to include any employee or 
group of employees in the civil service of the United States 
not classified at the time of the passage of this Act.” 

You state that the superintendent has recommended the 
continuance in the service of the three employees above 
mentioned, but that the Civil Service Commission has dis- 
approved the recommendation on the ground that the 
machinist is not an employee of the superintendent and 
that the Act does not apply to unskilled laborers. 

In my opinion neither of these objections is tenable. It 
is true that Wolff is paid from an appropriation which, al- 
though made for the superintendent, 1s to be spent under the 
supervision and control of the Senate Committee on Rules. 
He was, however, appointed by the superintendent and 
not by the committee, which merely exercises a general 
supervisory direction over the policies and administration 
of the superintendent in the handling of the appropriation. 
I do not think that the fact of such supervision affects his 
status as an employee of the superintendent. 

The Retirement Act expressly applies to all employees of 
the superintendent except those appointed by the President 
and confirmed by the Senate, if such there be. It is 
clearly not permissible to read into the Act an additional 
exception which is not expressed. It is true that by this 
construction the Act is made applicable to unskilled la- 
borers 1n the employ of the Superintendent of the United 
States Capitol Buildings and Grounds, although not appli- 
cable to unskilled laborers in the executive civil service; 
but it may be extended to the latter by Executive order 
upon recommendation of the Civil Service Commission. 
It. seems to me, therefore, that unskilled laborers in the 
employ of the Superintendent of the United States Capitol 
Buildings and Grounds are within both the letter and 
spirit of the Act and that there is no reason why it should 
be construed as not applying to them. | 
| Respectfully, | 

A. MITCHELL PALMER. 
To the SECRETARY OF THE INTERIOR. 
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The proposed issue by the Philippine Government of $6,000,000 
of bonds for the purpose of providing funds for the con- 
struction of public works and improvement in the port of 
Manila, as authorized by the act of the Philippine Legislature 
of March 23, 1920 (numbered 2908), is within the debt-limit 
provisions of the Act of Congress of August 29, 1916 (39 Stat. 
548), and the bonds will, if and when issued in the form and 
under the conditions stated, be valid obligations of the Philip- 
pine Government. 

DEPARTMENT OF JUSTICE, 
October 6, 1920. 

Sir: I beg to acknowledge receipt of your letters of Au- 
gust 16 and September 29, 1920, requesting an expression 
of my opinion as to the legality of a proposed issue by the 
Philippine Government of $6,000,000 of bonds for the pur- 
pose of providing funds for the construction of public 
works and improvements in the port of Manila, said bonds 
purporting to be issued under the authority of section 11 
of the Act of August 29, 1916 (39 Stat. 545, 548), providing 
a more autonomous government for the Philippine Islands, 
and the Act of the Philippine legislature numbered 2908, 
approved March 23, 1920. 

Section 11 of the Act of August 29, 1916, so far as ma- 
terial here, provides that— 

<* * * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by the 
Philippine government or any provincial or municipal gov- 
ernment therein, as may be provided by law and to protect 
the public credit: Provided, however, That the entire in- 
debtedness of the Philippine government created by the 
authority conferred herein shall not exceed at any one time 
the sum of $15,000,000 exclusive of those obligations known 
as friar land bonds, nor that of any province or munici- 
pality a sum in excess of seven per centum of the aggre- 
gate tax valuation of its property at any one time.” 

That this section and the provisions of other statutes pro- 
viding for the government of Porto Rico and the Philip- 
pines substantially identical with the one under consider- 
ation authorize the issuance of bonds for the purpose of 
constructing public works, has been long and repeatedly 
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recognized (27 Op. 104; 28 Op. 245; 29 Op. 102, 497, 577; 31 
Op. 181, 342, 373). 

From your letter and the papers inclosed therewith it 
appears that the present bonded indebtedness of the Philip- 
pine Government, exclusive of the friar-land bonds, 1s 
$9,000,000, so that the proposed issue will not cause the 


‘ .limit fixed by statute to be exceeded. It appears also that 


the Council of State has directed the issuance of the bonds 
under date of September 1, 1920, and that the Governor 
General has, with the consent of the presiding officers of 
both houses of the legislature, fixed the rate of interest 
which the bonds shall bear at 54 per cent per annum. 

The draft of the proposed bonds attached to your let- 
ter recites that the Government of the Philippine Islands 
is indebted to * * * or assigns in the sum of $1,000. 
It is dated September 1, 1920, redeemable at the pleasure 
of the Philippine Government after September 1, 1930, 
and payable September 1, 1950, with interest at the rate of 
54 per cent per annum, payable quarterly. Both principal 
and interest are payable at the office of the Treasurer of 
the United States in gold coin of the United States of the 
present standard value. The bond recites further that it 
is exempt from taxation by the Government of the United 
States or by the Government of the Philippine Islands or 
of any political or municipal subdivision thereof, or by 
any State, or by any county, municipality, or other munici- 
pal subdivision of any State or Territory of the United 
States or by the District of Columbia. 

It, therefore, complies in its formal aspect with the re- 
culvemante of the Act of March 23, 1920, except in one par- 
ticular. The Act provides that the bonds, if sold in the 
United States, shall be registered and transferable at the 
Bureau of Insular Affairs at Washington. The proposed 
bond is transferable on the books of the United States 
Treasury Department. This provision should be changed. 

In my opinion the proposed bonds, if and when issued 
in the form and under the conditions stated, will be valid 
obligations of the Philippine Government. 

Respectfully, 
A, MITCHELL PALMER. 

To THE SECRETARY OF War. 
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VALIDITY OF PENNSYLVANIA STATUTE RELATING TO 
ESCHEAT OF FUNDS CARRIED BY NATIONAL BANKS. 


The escheat act of Pennsylvania of June 7, 1915, as amended by the 
act of July 12, 1919, does not apply to deposits in national banks 
within the State of funds belonging to the United States or 
deposited there by trustees in bankruptcy, because such property 
is not subject to the jurisdiction of the State within whose 
borders it may be found. 

The Act, supra, if restricted in its application to deposits in national 
banks subject to the jurisdiction of the State, does not conflict 
with any Federal law or interfere with the performance by 
national banks. of their functions as Federal agencies, and is 
therefore valid. | 


DEPARTMENT OF JUSTICE, 
October 8, 1920. 


Sir: I beg to acknowledge receipt of your letter of 
May 3, 1920, requesting an expression of my opinion as to 
the validity of the recent statute of the State of Pennsyl- 
vania (Act of June 7, 1915; 1915 Session Laws No. 391, p. 
878, as amended by Act of July 12, 1919; 1919 Session Laws 
No. 367, p. 926), providing for the escheat of funds carried 
by national banks in inactive accounts. You state that it 
is necessary for the Treasury Department, through the 
Comptroller of the Currency, to instruct national banks 
in Pennsylvania as to what procedure they should follow 
with respect to the payment of funds which would be 
escheated under the statute, certain national banks having 
been called upon by the State authorities to report the 
amount of such funds held, and that your question, there- 
fore, relates to a case which has actually arisen and calls 
for action by you at the present time. | 

Although I do not believe that the circumstances stated 
by you constitute a “case” as that word has been con- 
strued by me and my predecessors, I have decided to over- 
look that point and render the opinion requested. 

Section 1 of the Act under consideration requires na- 
tional banks to make a report to the Auditor General each 
year showing deposits on hand that have not been increased 
or decreased or on which interest has not been credited 
at the request of the deposrtor within 14 or more con- 
secutive years. 
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Section 4 requires the report to contain the names and 
addresses of the depositors and the nature and amount of 
such deposits. 

Section 5 directs the Auditor General to prepare and keep 
open to public inspection an alphabetical index of the 
names of such persons with references to the reports; and 
under section 6 he is directed to give notice by mail, if 
possible, to the persons entitled to the money of the fact 
that the deposit has been reported to him, and to publish, 
in the manner prescribed, in the city or county in which 
the money is held, a list of the names, addresses, and amount 
of money belonging to such persons. 

Section 7 provides that such deposits shall escheat to the 
State if they are not claimed by the owners within three 
years from the time when they must be reported, and pro- 
vides for proceedings by bill in equity on the part of the 
Commonwealth at the instance of the Attorney General 
against the debtor and its creditors to declare said sums 
escheated, which decree shall be effective to bar the credi- 
tors from claiming said sums from the debtor, with the 
further provision in section 8 that the lawful owners of 
such property may, within 10 years after payment into 
the State treasury, recover same upon satisfactory proof 
to the Auditor General of their ownership, provided they 
have not appeared or had actual notice of proceedings to 
escheat. | 

That the contracts of national banks governing their re- 
lationships to their depositors are subject to State laws 
unless such laws conflict expressly with the Federal laws 
or impair the efficiency of the banks in the discharge of 
‘those duties for the purpose of which they were created is 
indisputable. In the absence of statute or special agree- 
ment to the contrary, a bank deposit is a debt due from 
the bank to the depositor on demand. (Marine Bank v. 
Fulton Bank, 2 Wall. 252; Thompson v. Riggs, 5 Wall. 
663; Davis v. Elmira Savings Bank, 161 U.S. 275.) De- 
- posits in national banks do not differ in this respect from 
other deposits, and the rights and remedies of depositors 
in national banks are the same as those in any other. 

(7 C. J. 817; National Bank of the Republic v. Millard, 
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10 Wall. 152; New York County National Bank v. Massey, 

192 U.S. 138.) 

As construed by the Supreme Court of ee ee in 
Germantown Trust Co. v. Powell, 108 Atl. 441, the statute 
under consideration merely gives to the State, under the 
circumstances specified in the statute, the rights ordinarily 
vested 1n a depositor. 

This statute is analogous to a statute of descent and the 
right of the State to enact it is just as unquestioned as its 
right to change its laws of descent. The constitutionality 
of similar statutes affecting deposits in State banks has 
been sustained by the Supreme Court of the United States 
(Provident Savings Institution v. Malone, 221 U.S. 660), 
and the constitutionality of the statute under consideration 
as applied to deposits in State banks has been sustained by 
the Supreme Court of Pennsylvania. A statute quite simi- 
lar to it and expressly applying to national banks has been 
upheld in Oregon. (State of Oregon v. First National Bank 
of Portland, 61 Oreg. 551.) 

It is suggested that the statute interferes with the per- 
formance by national banks of their functions as Federal 
agencies, because, if the bank is obliged to pay to the State 
funds carried in inactive accounts, its resources will there- 
by be lessened. The obvious answer is that its liabilities 
are reduced to the same amount as its assets. But even if 
this were not so, the objection would be invalid. A similar 
contention was made in State v. Clement National Bank, 
84 Vt. 167, 181, affirmed in 231 U. S. 120, against the va- 
lidity of a tax imposed by the State of Vermont on interest- 
bearing deposits in national banks and rejected. 

- But, as the right of escheat inheres:in the State only as 
sovereign, the law can not operate upon deposits which are 
not subject to its jurisdiction. Although the statute is 
broad enough in its terms to apply to deposits in national 
banks within the State of funds belonging to the United 
States or deposited there by trustees in bankruptcy, it does 
not apply to such funds, because property of the United 
States or in the custody of its courts is not subject to the 
jurisdiction of the State within whose borders it may be 
found. 
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If restricted in its application to deposits subject to the 
jurisdiction of the State, the statute under consideration 
does not, in my opinion, conflict with any Federal law or 
interfere with the performance by national banks of their 
functions as Federal agencies, and is therefore valid. 

Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 





INTERPRETATION OF WORDS ‘“ PUBLICATIONS” AND 
“COST OF PREPARATION.” 


- The word “ publications,” as used in the provision of the Act of 
June 5, 1920 (41 Stat. 1037), requiring departments of the 
Government to submit to the Congress reports concerning their 
various publications, means any printed matter intended wholly 
or in part for free distribution or sale to the public, but does 
not include rules, regulations, circulars, etc., intended exclusively 
for the use of officials and employees of the department at 
whose instance the printing is done. 

In the above provision, “ cost of preparation ” for publication may 
well be construed as meaning the cost of preparing for publica- 
tion material collected sometimes for purposes of publication 
but frequently for other purposes as well. 


DEPARTMENT OF JUSTICE, 
October 11, 1920. 


Sir: I beg to acknowledge receipt of your letter of July 
24, 1920, requesting an expression of my opinion as to the 
proper interpretation of the italicized words in the follow- 
ing provision of the Act of June 5, 1920 (41 Stat. 1015, 
1037), entitled “An Act making appropriations to supply 
deficiencies in appropriations for the fiscal year ending 
June 30, 1920, and for other purposes”: 

“Hereafter the head of each department and indepen- 
dent establishment of the Government shall on the first 
day of each regular session submit in writing a report t6 
the Congress giving the aggregate number of the various 
publications it has issued during the preceding fiscal year, 
giving same in detail, and shall also report the cost of 
paper used for such publications, cost of printing, and the 
cost of preparation of each publication, and the number of 
each which has been distributed.” | 
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It is clear that the word “ publications” is used in this 
statute in its ordinary signification and means any printed 
‘matter intended wholly or in part for free distribution or 
sale to the public, but does not include rules, regulations, 
circulars, etc., intended exclusively for the use of officials 
and employees of the department at whose instance the 
printing is done. 

For the words “ cost of preparation ” a number of defini- 
tions have been suggested. It is said that the preparation 
of copy at the Government Printing Office is a distinct 
operation, for the performance of which a staff of “copy 
editors ” is employed, and that it is the cost of this oper- 
ation which must be reported. It is suggested, on the other 
hand, that “ cost of preparation ” may mean the actual cost 
of preparing manuscripts for the printer after the infor- 
mation contained therein has been collected, or may in- 
clude the cost of gathering the material as well. 

With the construction first suggested I can not agree. By 
section 22 of the Printing and Binding Act of January 12, 
1895 (28 Stat. 604), the Public Printer was required to re- 
port to Congress on the first day of each regular session the 
quantity and cost of all printing, binding, lithographing, 
and engraving done for each department. In this, as in 
many other statutes similar in their terms, “ cost of print- 
ing” is clearly used in a sense broad enough to include cost 
of copy editing in the Printing Office. It would be un- 
reasonable to construe it more narrowly in the provision 
under consideration. If by that provision Congress had 
intended to require merely a report in greater detail than 
heretofore as to the cost of the operations of the Printing 
Office, the duty of making that report would have been im- 
posed on the Public Printer, who alone has the means of 
ascertaining such costs, rather than on the heads of the 
executive departments. That the duty was imposed on the 
latter shows that what Congress wanted was information 
as to the cost of Government publications incurred by the 
executive departments. 

But must “ cost of preparation ” be construed as meaning 
cost of gathering the material contained in Government 
publications as well as cost of preparing the material when 
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collected for publication? I think not. If “cost of prep- 
aration’ be construed to include cost of collecting data it 
imposes upon the head of a department the duty of making 
a report as to facts which he does not know and can not 
ascertain in the numerous instances where the work of col- 
lecting the material is performed in a department other 
than that which issues the publication containing it. No 
duty is imposed upon the heads of departments to report 
the cost of collecting data not published by those depart- 
ments. In those instances the statute would be unenforcible 
if cost of preparation were construed as including cost of 
gathering material. 

The cost of gathering the material contained in Govern- 
ment publications is a step in the production of the finished 
work distinct from the work of preparing the manuscript. 
The words “cost of preparation” of a publication aptly 
describe the latter but not the former. There is at present 
no system of accounting in existence in the executive de- 
partments whereby it would be possible to compute even 
approximately the cost of gathering material. It could be 
introduced only at considerable expense, as the material 
contained in Government publications is in many instances 
collected from sources scattered throughout the country, 
sometimes throughout the world. I believe that if Congress 
had intended to require the introduction of such a system 
it would have done so expressly and not by indirection. 

“ Cost of preparation ” for publication may well be con- 
strued as meaning the cost of preparing for publication 
material collected sometimes primarily fer purposes of 
publication but frequently for other purposes as well. 
These costs are easily ascertainable. So to construe the 
provision under consideration gives full effect to its 
language. A contrary construction would impose upon the 
heads of the executive departments a duty which under 
present conditions they can not perform. Such a construc- 
tion would be unreasonable and should, therefore, be 
avoided (20 Op. 660; 21 Op. 546; 22 Op. 460). 


Respectfully, 
A. MITCHELL PALMER. 


THE SECRETARY OF COMMERCE, 
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GOVERNMENT CONTRACT FOR THE MANUFACTURE OF 
CARTRIDGE CLIPS. 


Where the Government in purchasing cartridge clips entered into 
contracts which contained indemnity clause protecting the Gov- 
ernment against liability under patents, and thereafter pur- 
chased certain patents which the Munitions Patents Board con- 
sidered infringed by these cartridge clips, no liability attached 
to the indemnitors, and the Government can not proceed against 
them upon the indemnity clause. 


DEPARTMENT OF JUSTICE, 
October 23, 1920. 


Str: Under date of January 3, 1920 (including by ref- 
erence your communication of December 10, 1919, giving 
particulars), you request my opinion as to the right of 
the United States to recover from several cartridge-clip 
manufacturers under an indemnity clause contained in the 
contracts entered into between the Government and these 
‘manufacturers. This clause reads as follows: 

“The contractor agrees to hold and save the United 
States, and all persons acting under them, from and 
against all liability on account of any patent rights granted 
by the United States which may affect the articles herein 
contracted for, or their manufacture, or the performance 
of this contract in any manner whatsoever.” 

It appears that after the manufacturers had made these 
contracts with the United States and had supplied 575,- 
000,000 clips, the Scovil Manufacturing Co., owners of 
patents Nos. 770487; 782556; 804018; 810065; 810161, re- 
lating to such clips and machinery for manufacturing the 
same, appeared before the “Munitions Patents Board” 
and, after a hearing duly had, convinced that board that 
the cartridge clips so manufactured infringed said patents, 
and the board recommended the purchase of the patents in 
question by the United States. This recommendation was 
favorably passed upon by the Secretary of War and the 
United States paid the Scovil Co. $172,500 for the 
patents. 

' The indemnity agreement contemplated saving the United 
States harmless from claims or suits of patentees whose 
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rights were invaded by reason of the manufacture, use, or 
sale of the articles contracted for; but it also, as I see it, 
necessarily required that lability be properly established 
before the indemnitors became in turn liable. This, as 
between the Government and the Scovil company, could 
only be accomplished by a suit in the Court of Claims. 
The Munitions Patents Board, although including per- 
sons of unquestioned ability in patent matters, is in no 
sense a judicial body. It can fix no lability on the United 
States, and its power is limited to making recommenda- 
tions to the Secretary of War upon matters that have 
come before it. 

It is apparent that the contractors did not stipulate to 
abide by the result of the mere recommendations of an 
executive board before which, so far as I am informed, 
they did not appear. They entered into a general cov- 
enant of indemnity against liability under patents, or, 
properly speaking, suits for infringement; and in event 
of such suit would doubtless be entitled to participate in 
its defense. Bridgeport Ins. Co..v. Wilson et al., 84 N. Y. 
275; Grant v. Lawrence, 79 Hun. 565. 

The purchase by the Government of the Scovil patents 
under the circumstances then existing may no doubt have 
been advantageous; but the manufacturers never agreed 
that they would reimburse the Government for whatever 
patents it might consider it advantageous to buy; their 
undertaking concerned the Government’s liability under 
patents. : 

It is unreasonable to suppose that the Government could 
voluntarily saddle an obligation on its indemnitors simply 
on the claim by a third party that its patents were valid 
and infringed by the Government. That is the situa- 
tion here presented. The Government, through the me- 
dium of the Munitions Patents Board, decided that the 
claims made by the Scovil company were well founded, 
i. e., that the patents were valid and infringed; but the 
status of the decision is merely that of a professional 
opinion and raises no liability whatever. Congress has 
by statute declared the only procedure whereby the valid- 
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ity and infringement of a patent can be so determined as 
to entail liabilaties. 
I conclude that the Government can not proceed against 
the manufacturers upon the indemnity clause considered. 
Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF War. 





WAR MINERALS RELIEF ACT—REQUEST OR DEMAND IS 
ESSENTIAL. 


Under section 5 of the Act of March 2, 1919 (40 Stat. 1274), known 
as the War Minerals Relief Act, which authorizes the adjust- 
ment of losses incurred in producing or preparing to produce 
the specified minerals in compliance with the request or demand 
of the designated governmental agencies, it would be impossible 
to detail the essentials of the request or demand thus required, 
for there is no standard stated or suggested, and there is prac- 
tically no limit to the different ways in which such request or 
demand can be made. 

By the Act (supra) the duty is cast upon the Secretary of the 
Interior to ascertain that a request or demand has been mude; 
the form of the request or demand is immaterial so that the fact 
is established to the satisfaction of the Secretary. 


DEPARTMENT OF JUSTICE, 
October 26, 1920. 


Sir: In your letter to me of August 10, 1920, you state 
that a certain claim was presented under the War Min- 
erals Relief Act (sec. 5, Act of Mar. 2, 1919, 40 Stat. 1274, 
ch. 94) which was rejected because there was no direct or 
specific request made to the claimant by any representative 
of your Department, or of the War Industries Board, the 
War ‘Trade Board, the Shipping Board, or the Emergency 
Fleet Corporation. The claimant represented that he 
acted upon an editorial in the Mining and Scientific Press 
of March 9, 1918, which reviewed a circular letter issued 
by Secretary Lane, the substance of the editorial being, 
as stated by you, “Energetic exploration and intensive 
development of certain needed mineral resources is earn- 
astly recommended in a circular just issued by Mr. Franklin 
K. Lane, Secretary of the Interior, entitled ‘How to Save 
Ships,’ etc.” - 
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You refer to my opinion to you dated July 1, 1919 (31 
Op. 496), in which it is stated, “ No claim based upon a 
general appeal or solicitation is authorized by it (the 
statute), but to come under the statute the claimant must 
have been asked specifically by either the Department of 
the Interior,” etc., and state that the claimant contends 
that my opinion does not require a personal request to be 
made by a representative of some one of the five named 
governmental agencies, but that the request is sufficiently 
specific if made by such publication as that referred to. 

You then ask that I advise you whether the Board is 
correct in rejecting his claim or whether it may be enter- 
tained. 

My opinion of July 1, 1919, construed the law as au- 
thorizing the allowance of claims of persons who have 
suffered loss by producing or preparing to produce one of 
the four named minerals “in compliance with the request 
or demand” of one of the five specified governmental 
agencies. “ That is, one of the five governmental agencies 
must have asked (either by request or demand) the claim- 
ant to produce or to prepare to produce one of the four 
named minerals.” Whether in each case a request or de- 
mand was made is a matter of fact to be determined 
(under the law finally) by you, and I can not review 
your decision (17 Op. 332; 20 Op. 711). I do not under- 
stand that you ask for a reconsideration of my former 
opinion, but desire an interpretation thereof with ref- 
erence to the contentions of the particular claimant, that 
the opinion does not require “a personal request,” and 
that a publication such as that to which you refer is 
sufficient to constitute a “ request or demand.” The statute 
itself is controlling. It requires compliance with a request 
or demand, and necessarily excludes appeals to the general 
public such as were referred to in your former request. 
My opinion does not state that a personal request or de- 
mand is required, but that a specific request or demand 
(the word “specific” being used to distinguish between 
the request or demand required by the statute, and general 
appeals, in no sense specific, referred to in your former 
inquiry). It would be impossible to detail the essentials 
of the request or demand required by the statute, for there 
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is no standard stated or suggested, and there is practically 
no limit to the different ways in which a request or demand 
can be made, but the duty is cast upon you by law to ascer- 
tain that a request or demand has been made; the form is 
immaterial so that the fact is established to your satisfac- 
tion. 

I have carefully considered the various reports and 
briefs submitted by persons interested in this matter, in 
connection with your inquiry, but find no basis upon which 
to reconsider my former opinion. It is probably true that 
many persons have suffered great losses by producing or 
preparing to produce the specified minerals on account of 
their understanding of the needs of the Nation or on ac- 
count of general appeals that the production of said min- 
erals be stimulated, and such persons should, so far as 
possible, be reimbursed for their losses. This statute, 
however, does not cover their cases; it can be made to 
cover them by amendment only, and not by interpretation. 

Respectfully, 
A. MITCHELL PALMER. 


To the SBCRETARY OF THE INTERIOR. 





NATIONAL BANKS—STOCK DIVIDENDS. 
National banks can not lawfully declare stock dividends. 


DEPARTMENT OF JUSTICE, 
October 26, 1920. 


Sir: I beg to acknowledge receipt of your letter of 
April 8, 1920, requesting of me an expression of my opin- 
ion upon the question whether a national banking associa- 
tion may increase its capital stock by issuing dividends to 
its shareholders out of its surplus or undivided profits. 

It may be assumed that, although not so authorized in 
express terms by its charter or the laws of the Govern- 
ment under which it is organized, a corporation may law- 
fully declare a stock dividend and thus convert surplus 
earnings into capital unless some charter provision or 
some provision of law expressly or by fair inference for- 
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bids. Whether national banks may declare such dividends 
must be determined by an examination of the Acts of 
Congress providing for their organization and for the 
regulation of their business. 

It can not be said that the national banking laws ex- 
pressly authorize banks to declare stock dividends. Sec- 
tion 5199, Revised Statutes, authorizes the directors, sub- 
ject to certain restrictions, to “declare a dividend of so 
much of the net profits of. the association as they shall 
judge expedient.” Since, however, a stock dividend can 
not be declared without increasing the capital stock, and 
since the Acts of Congress contain explicit provisions as 
to the manner in which the capital stock may be increased, 
a stock dividend can not be lawful unless the stock so issued 
may be provided for through an increase of the capital in 
accordance with the terms of these provisions. The ques- 
tion, then, is whether an increase of capital for the pur- 
pose of converting accumulated earnings into capital stock 
is permitted by the national banking laws. Congress has 
seen fit to prescribe, with considerable detail, the manner 
in which the capital stock of a national bank may be in- 
creased. | 

Section 5142 of the Revised Statutes is as follows: 

“Any association formed under this title may, by its 
articles of association, provide for an increase of its capi- 
tal from time to time, as may be deemed expedient, sub- 
ject to the limitations of this title. But the maximum of 
such increase to be provided in the articles of association 
shall be determined by the Comptroller of the Currency; 
and no increase of capital shall be valid until the whole 
amount of such increase 1s paid in, and notice thereof has 
been transmitted to the Comptroller of the Currency, and 
his certificate obtained specifying the amount of such in- 
crease of capital stock, with his approval thereof, and that 
it has been duly paid in as part of the capital of such 
association.” 


It will be observed that this section authorizes a bank, 
at the time of its organization, to provide in its articles of 
association for an increase in the future of its capital, 
fixing a limit to the amount of such increase, subject to 
the approval of the Comptroller of the Currency. It is 
then expressly provided that, in exercising the authority 
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so provided for, no increase of capital shall be valid until 
the whole amount of such increase “is paid in,” and that 
it must be certified to the Comptroller of the Currency 
that this amount “has been duly paid in as part of the 
capital of such association.” Apparently, it was thought 
that this section did not authorize an increase of capital 
in any case in which such increase was not provided for 
in the articles of association, and to make provision for 
an increase in cases not provided for by the articles of 
association the amendatory Act of May 1, 1886, was passed, 
providing— 

“That any national banking association may, with the 
approval of the Comptroller of the Currency, by the vote 
of shareholders owning two-thirds of the stock of such 
association, increase its capital stock, in accordance with 
existing laws, to any sum approved by the said Comp- 
troller, notwithstanding the limit fixed in its original arti- 
cles of .association and determined by said Comptroller; 
and no increase of the capital stock of any national bank- 
ing association, either within or beyond the limit fixed in 
its original articles of association shall be made except in 
the manner herein provided.” (24 Stat. 18.) 

It is thus enacted that no increase of capital stock shall 
be valid unless the amount “has been duly paid in as part ~ 
of the capital of such association.” And this is coupled 
with an express prohibition against the increase of capital 
in any other manner. The issuance of a stock dividend, 
it has been held, does not make the stockholder richer or 
the corporation poorer. It simply changes the evidence 
of the stockholder’s title of what -he already owned. 
Towne v. Eisner, 245 U.S. 418, 426; Hisner v. Macomber 
(252 U. S. 189). It would seem, therefore, that the 
mere conversion by a corporation of earnings which it 
already owns into capital stock, and thus keeping in its 
business permanently what it previously was at liberty to 
distribute among stockholders, its not equivalent to pay- 
ing in an equal amount of money as a part of the capital 
of the corporation. No part of it has been paid in to the 
corporation. It has been earned by the corporation as a 
profit, and I can not think that the conversion of it into 
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capital stock will be an increase of capital in the manner 
provided by the Acts of Congress. 

It may be said, of course, that, so far as the corporation 
is concerned, the result of declaring a stock dividend is 
not different from what is accomplished by declaring a 
cash dividend which is used by the stockholders to pay for 
additional stock, but I think Congress has expressed an 
intention that it shall be done in the one way and not in 
the other. A very good reason, I think, which may have 
moved Congress is that a stockholder in a national bank 
incurs a lability for the debts of the bank to the extent of 
the amount of his stock, and it may very well have been 
considered unwise to permit two-thirds of the stockholders 
to increase this liability of the minority by increasing the 
capital stock through the issuance of stock dividends. 

Your letter informs me that the foregoing is the con- 
struction which the Comptrollers of the Currency have in 
the past uniformly placed upon these statutes. If I was 
less sure of the conclusion I have reached and felt that 
the question was a doubtful one, I think the long-con- 
tinued construction placed upon the law by the adminis- 
trative department would be entitled to sufficient weight 
to fully justify my conclusion. 

My opinion is that national banks can not lawfully 
declare stock dividends. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





DISCOVERY OF MINES, OIL AND GAS WELLS--BASIS OF 
DEPLETION ALLOWANCE. 


The value which may be set up in the case of the discovery of mines, 
oil or gas wells, pursuant to the second proviso of section 
234 (a) (9) of the Act of February 24, 1919 (40 Stat. 1078), to be 
depleted in accordance with such reasonable rules and regula- 
tions as the Commissioner and the Secretary may make, accord- 
ing to the peculiar conditions in each case, requires that the 
lessor be permitted a portion of such discovery value. 
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DEPARTMENT OF JUSTICE, 
October 29, 1920. 


Sir: This will acknowledge receipt of your letter of Oc- 
tober 9, 1920, submitting for my opinion, the question 
“whether the value which may be set up in the case of 
the discovery of mines, oil or gas wells, pursuant to the 
_ second proviso of section 234 (@) (9), to be depleted in 
accordance with such reasonable rules and regulations as 
the Commissioner and the Secretary may make according 
to the peculiar conditions in each case, requires that the 
lessor be permitted a portion of such discovery value.” 

Section 234 (a) (9) of the Act of February 24, 1919, 
(40 Stat. 1077, 1078), provides: 

“(a) That in computing the net income of a corporation 
subject to the tax imposed by section 230 there shall be 
allowed as deductions: 7 

“(9) In the case of mines, oil and gas wells, other nat- 
ural deposits, and timber, a reasonable allowance for de- 
pletion and for depreciation of improvements, according. 
to the peculiar conditions in each case, based upon cost 
including cost of development not otherwise deducted: 
Provided, That in the case of such properties acquired 
prior to March 1, 1918, the fair market value of the prop- 
erty (or the taxpayer’s interest therein) on that date shall 
be taken in lieu of cost up to that date: Provided further, 
That in the case of mines, oil and gas wells, discovered by 
the taxpayer, on or after March 1, 1913, and not acquired 
as the result of purchase of a proven tract or lease, where 
the fair market value of the property is materially dispro- 
portionate to the cost, the depletion allowance shall be 
based upon the fair market value of the property at the 
date of the discovery, or within thirty days thereafter; 
such reasonable allowance in all the above cases to be made 
under rules and regulations to be prescribed by the Com- 
missioner with the approval of the Secretary. In the case 
of leases the deductions allowed by this paragraph shall be 
equitably apportioned between the lessor and lessee.” 

This section is properly divisible into two parts; the 
first part comprising all but the last sentence thereof, deals 
exclusively with the establishment of a basis for the deter- 
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mination of allowance for depletion; and the second, con- 
tained in the last sentence alone, apportions the allowance, 
when same shall have been determined, between the lessor 
and the lessee in case of leases. 

The bases for allowances provided for in part one are: 

(1) Where the property was acquired after March 1, 
1913, as the result of purchase of a proven tract or lease, 
the cost, including cost of development not otherwise de- 
ducted, is determinative of the amount of the allowance. 

(2) Where the property was acquired prior to March 1, 
1913, as the result of the purchase of a proven tract or 
lease, the fair market value on March 1, 1913, is to be taken 
as the basis of the allowance for depletion, in lieu of cost 
- up to that date. | 

(3) Where the property was at the time of its acquisi- 
tion unproven, and discovery was made thereon after 
March 1, 1913, the allowance is to be determined by the 
fair market value at the date of discovery or within thirty 
days thereafter, provided that the discovery was made by 
the party, or parties, in possession (the taxpayer). 

I take it that the phrase “ discovered by the taxpayer ” 
must be read with the phrase “and not acquired as the 
result of purchase of a proven tract or lease”; and taken 
together they mean that if a discovery is made after March 
1, 1913, upon an unproven tract, acquired either before or 
after that date, the allowance is to be determined by the 
discovery value only where the discovery was made by the 
party or parties in possession ; that is, only when no trans- 
fers of the tract or’ lease have intervened between the 
date of the discovery and the incidence of the tax. In 
other words, if A, either owning or leasing a property 
makes discovery thereon after March 1, 1913, and con- 
tinues in possession, then the allowance for depletion is 
to be based upon the discovery value; but if after discovery 
made the property is transferred to B, then the cost is 
determinative of the allowance to B, since there is “ acqui- 
sition after March 1, 1913, as the result of purchase of a 
proven tract or lease.” 

By “discovered by the taxpayer on or after March 1, 
1913, and not acquired as the result of purchase of a proven 
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tract or lease,’ Congress intended to provide a basis for 
determination of what should be the depletion allowance, 
and did not atempt to determine, as between a lessee and 
a lessor, which of them should be entitled to the allowance 
for discovery value. ‘That is provided for in the last sen- 
tence of the section which says that “In the case of leases 
the deductions allowed by this paragraph shall be equita- 
bly apportioned between the lessor and lessee.” Such in- 
terpretation gives effect to all the language of the section, 
and brings all parts of it into accord; and under the gen- 
eral rules of construction such interpretation should be 
adopted in preference to an interpretation which results in 
repugnance. To hold that by the language “ discovered 
by the taxpayer ” Congress intended to give the discovery 
allowance to the actual discoverer, and to deny the lessor 
any part of such allowance on the theory that the lessee 
is usually the discoverer, would be repugnant to language | 
of the latter portion of the section, which in the case of 
leases equitably apportions the allowance between lessor 
and lessee. 

My conclusion, therefore, is that “ the value which may 
be set up in the case of the discovery of mines, oil or gas 
wells, pursuant to the second proviso of section 234 (a) 
(9), to be depleted in accordance with such reasonable 
rules and regulations as the Commissioner and the Secre- 
tary may make according to the peculiar conditions in each 
case,” requires that the lessor be permitted a portion of 
such discovery value. , 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 
To THE SECRETARY OF THE TREASURY, 
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The floor tax imposed by section 303 of the War Revenue Act (40 
Stat. 309), and the floor tax imposed by section 604 of the Revenue 
Act of 1918 (40 Stat. 1107), apply to distilled spirits produced in 
or imported into the United States which were, at the effective 
dates of these Acts, held on board American ships for sale on such 
shipboard, whether the ships on which such spirits were held were 
at dock in this country, on the high seas, or in foreign waters. 

The National Prohibition Act (41 Stat. 305) applies to persons on 
board American ships, whether in American waters, on the high 
seas, or in foreign waters. 


DEPARTMENT OF JUSTICE, | 
November 1, 1920. 

Sir: I have the honor to acknowledge receipt of your 
letter of July 19, 1920, in which you request an opinion | 
upon the following questions of law: 

“1. Whether the floor tax imposed by section 303, Act 
of October 3, 1917 (40 Stat. 300), and the floor tax imposed 
by section 604, Act of February 24, 1919 (40 Stat. 1057), 
apply to distilled spirits held on board American ships 
for sale beyond the 3-mile limit, some of the ships, at the 
incidence of the tax, being at dock in this country, some on 
the high seas, and others in foreign waters. In each in- 
stance the spirits were produced in or imported into the 
United States prior to the effective dates of the Acts in 
question. 

“9, Whether the ‘National Prohibition Act,’ Act of 
October 28, 1919 (41 Stat. 305), applies to intoxicating 
liquors, as defined in section 1, Title II, of said Act, on 
board American ships, when such ships are (1) at dock in 
this country; (2) on the high seas; (8) in foreign waters.” 

You are advised as follows: 

Section 303 of the Act of October 3, 1917 (40 Stat. 309), 
reads: | 

“ That upon all distilled spirits produced in or imported 
into the United States upon which the tax now imposed by 
law has been paid, and which, on the day this Act is passed, 
are held by a retailer in a quantity in excess of fifty gallons 
in the aggregate, or by any other person, corporation, part- 
nership, or association in any quantity, and which are in- 
tended for sale, there shall be levied, assessed, collected, and 
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paid a tax of $1.10 (or, if intended for sale for beverayre 
purposes or for use in the manufacture or production of 
any article used or intended for use as a beverage, a tax 
of $2.10) on each proof gallon, and a proportionate tax at 
a like rate on all fractional parts of such proof gallon: 
Provided, That the tax on such distilled spirits in the cus- 
tody of a court of bankruptcy in insolvency proceedings on 
June first, nineteen hundred and seventeen, shall be paid 
by the person to whom the court delivers such distilled 
spirits at the time of such delivery, to the extent that the 
amount thus delivered exceeds the fifty gallons hereinbefore 
provided.” | : 

Section 604 of the Act of February 24, 1919 (40 Stat. 
1107), provides: 

“That upon all distilled spirits produced in or imported 
into the United States upon which the internal-revenue 
tax now imposed by law has been paid, and which, on the 
day after the passage of this Act, are held by any person 
and intended for sale or for use in the manufacture or 
production of any article intended for sale, there shall be 
levied, assessed, collected, and paid a floor tax of $3.20 (if 
intended for sale for beverage purposes or for use in the 
manufacture or production of any article used or intended 
for use as a beverage) on each proof gallon, and a pro- 
portionate tax at a like rate on all fractional parts of such 
proof gallon.” 

(1) I assume that question 1 relates alone to stocks of 
spirits belonging to ships and intended for sale on such 

-shipboard, and not to spirits being transported to foreign 
ports as freight. It is stated that these liquors, previous 
to the passage of the two Acts respectively quoted, had 
been produced in or imported into the United States, and 
the question is whether being on board American ships 
they were so held at the time of the passage of the re- 
spective Acts as to be subject to the tax imposed. The. 
descriptive language of both Acts is “held by any per- 
son * * * and intended for sale,” etc. It is not doubted, 
I believe, that an American vessel is itself subject to the 
taxing power of the Government at its home port, whether 
it be there, upon the high seas, or in foreign waters at the 
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time the tax is levied. The tax levied by the statutes above 
~ referred to of course apply only to such spirits as were held 
at the time the Acts were passed at a place which made them 
subject to the taxing power of the Government. Since 
they were on board a ship which was itself subject to this 
taxing power, I can not doubt that they became subject to 
the tax imposed by these statutes, whether the vessel on 
which they were held was at dock in this country, on the 
high seas, or in foreign waters. 

(2) The Eighteenth Amendment, by its terms, applies to 
the United States and to “all territory subject to the juris- 
diction thereof.” The National Prohibition Act does not 
contain any language limiting the territory within which it 
is to be in effect. It simply enacts that certain transactions 
with respect to intoxicating liquors shall be unlawful and 
provides “that any person” who violates its provisions 
shall be punished. It is clear, therefore, that this legisla- 
tion prescribes rules of law which shall be in force wher- 
ever the laws of Congress are applicable. By virtue of the 
Eighteenth Amendment Congress is empowered to legislate 
on this subject without regard to State or other lines and 
with respect to all territory subject to the jurisdiction of 
the United States. Except, therefore, as its operation in 
particular possessions of the United States may be limited 
by special statutes applicable to those possessions, the 
National Prohibition Act is in force throughout the juris- 
diction of the United States. The question then is whether 
it furnishes rules of law which govern those on board an 
American vessel. That it does so apply when the vessel is 
in American waters I think no one will doubt. The ques- 
tion then is whether it’ applies when the vessel is on the 
high seas or in foreign waters. This question also I think 
can now present no serious dispute. It was said in Sé. Clair 
v. United States, 154 U.S. 184, 152: 

“A vessel registered as a vessel of the United States is, 
in many respects, considered as a portion of its territory, 
and ‘persons on board are protected and governed by the 
laws of the country to which the vessel belongs.’ ” 

It follows, therefore, that persons on board an American 
vessel, wherever that vessel may be, are governed by the 
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laws of the United States to which they would be subject 
if within the United States. Indeed, the jurisdiction of 
the Federal Government over them is much broader than 
when they are within the United States. In the latter case, 
with respect to the great bulk of criminal laws, they are 
subject to the jurisdiction of the various States and not 
to that of the United States. The various States, how- 
ever, have no jurisdiction even of their own citizens when 
on the high seas. For this reason Congress may enact, 
and the Federal Government may enforce, criminal laws 
for the purpose of punishing offenders for offenses com- 
mitted while on the high seas which it would not be within 
the power of Congress to make applicable to the same 
offense if committed within one of the States. Thus, Title 
LXX, Chapter III of the Revised Statutes, beginning with 
section 5339, contains a long list of offenses which 1f com- 
mitted within one of the States would be beyond the power 
of the Federal Government to punish, and provides that 
when committed upon the high seas they shall be punished 
by the Federal Government. In such cases it was, of 
course, necessary to have a special statute, for the reason 
that Congress has no power to enact laws for the punish- 
ment of murder and the other offenses mentioned in Title 
LXX, Chapter ITI of the Revised Statutes, to be applicable 
generally throughout the United States. Any law, how- 
ever, enacted by Congress within its power and made of 
general application is a law to which persons within the 
criminal jurisdiction of the United States are subject. ‘The 
criminal jurisdiction of the United States is necessarily 
limited to their own territory, actual or constructive. 
After making this statement Mr. Justice Feld, in United 
States v. Smiley, 6 Sawyer 640, 645, stated the rule of law 
determining the territory subject to the criminal jurisdic- 
tion of the United States as follows: 

“Their actual territory is coextensive with their posses- 
sions, including a marine league from their shores into the 
sea. * * * ‘The constructive territory of the United 
States embraces vessels sailings under their flag; wherever 
they go they carry the laws of their country, and for a vio- 
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lation of them their officers and men may be subjected to 
punishment.” 

It was for this reason that the Supreme Court said in 
St. Clair v. United States, supra, that persons on board a 
vessel are protected and governed by the laws of the coun- 
try to which the vessel belongs. 

The Eighteenth Amendment empowers Congress to enact 
laws applicable wherever the jurisdiction of the United 
States exists. The National Prohibition Act is a law of 
such general application. I can not doubt, therefore, that 
it applies to those on board American ships, whether in 
American waters, on the high seas, or in foreign waters 
equally with those in any of the States of the United 
States. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


INCOME TAX—WHETHER CERTAIN FOREIGN CORPORA- 
TIONS AND PARTNERSHIPS DERIVE INCOME FROM 
SOURCES WITHIN THE UNITED STATES. 


A eorporation, organized under the laws of Scotland, manufactures 
or partially manufactures articles in this country which are sold 
in England, after they are exported to Glasgow, Scotland, where 
they are finished at the home mill. There is here no gross income 
from sources within the United States within the meaning of the 
Revenue Act of February 24, 1919 (40 Stat. 1057); also the in- 
come which may accrue to such corporation in England by the 
sale of logs purchased in the United States is not income from 
sources within the United States. 

Where a corporation, organized under the laws of England, pur- 
chases goods in England and sells them within the United States 
through the medium of a New York corporation, the gross income 
from such business is income from sources within the United 
States, and is to be estimated in the same way that such income 
is estimated where both manufacture and sale are had within the 
United States. 

Where a partnership organized in England, whose principal office is 
at Liverpool, England, maintains a branch office at Dallas, Tex., 
which does not make any sales, but buys cotton in the United 

' States and ships it to the home office in England for disposition, 
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the gross income from guch business is not derived from sources 
within the United States. 

A partnership organized in England, having its home office in Lon- 
don, maintains a branch office in New York City in charge of a 
member of the firm. resident in that city. The business of the 
firm is that of commission merchant in raw furs, and its income 
is derived from commissions on the proceeds from sales of furs 
consigned to it. The principal function of the New York branch 
office is to solicit consignments of raw furs to the firm at London, 
but it also does various other things incident to the business of 
the firm, such as making disbursements to the consignors, attend- 
ing to the shipments, ete. In such case only the income of the 
partner resident within the United States is taxable. 

A corporation organized under the laws of Great Britain, with its 
home office at Manchester, England, operates a line of freight 
steamships between Philadelphia, Pa., and foreign ports. It has 
no office in the United States, but consigns its steamships to 
certain agents at Philadelphia, who see to the entry and clearance 
of each steamer and the discharge and loading of the cargo and 
supplies, collect such part of the freight as is prepayable in this 
country for the ocean carriage, deduct the amount of the agents’ 
disbursements and charges for their services and remit the bal- 
ance to the steamship corporation at Manchester upon the de- 
parture of the vessel. Said corporation derives income from 
sources within the United States to the extent that it derives in- 
come from freight and passenger traffic originating within the 
United States. 


DEPARTMENT OF JUSTICE, 
November 8, 1920. 

Sir: I have the honor to acknowledge receipt of your 
letter of August 12, 1920, requesting an opinion as to 
whether, under the Revenue Act of February 24, 1919, in 
the five following cases, the foreign corporation or partner- 
ship derives income from sources within the United States, 
and, if so, what is the measure for determining the amount 
of income derived from such sources. 

(1) R. Burleigh & Sons, a corporation organized under 
the laws of Scotland, owns and operates two sawmills in 
the United States, one at Dermott, Ark., and the other at 
Dawson Springs, Ky. The mills saw logs into plank 
squares called “handle blanks” and also roughly turn 
hammer handles. These: products are all exported to 
Glasgow, where they are finished at the home mill. In 
addition the manager of the American plant buys logs in 
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the United States and exports them as such to Great 
Britain. No part of the products of the mills located in 
this country or of the logs purchased here is sold in the 
United States, but the entire output is sold in Great Britain. 
The plants and operations of the manager in the United 
States are conducted solely from funds sent to this country 
from the home office in Glasgow, Scotland, and no funds 
are sent to the home office from the American plants. 

Section 213 (a) of the Act of February 24, 1919 (40 
Stat. 1065), defines gross income as follows: 

“Sec. 213. That for the purposes of this title (except as 
otherwise provided in sec. 233) the term ‘ gross income ’"— 

“(a) Includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service (in- 
cluding in the case of the President of the United States, 
the judges of the Supreme and inferior courts of the United 
States, and all other officers and employees, whether elected 
or appointed, of the United States, Alaska, Hawaii, or any 
political subdivision thereof, or the District of Columbia, 
the compensation received as such), of whatever kind 
and in whatever form paid, or from professions, voca- 
tions, trades, businesses, commerce, or sales, or dealings in 
property, whether real or personal, growing out of the 
ownership or use of or interest in such property; also from — 
interest, rent, dividends, securities, or the transaction of 
any business carried on for gain or profit, or gains or 
profits and income derived from any source whatever. The 
amount of all such items shall be included in the gross 
income for the taxable year in which received by the tax- 
payer, unless, under methods of accounting permitted 
under subdivision (0) of section 212, any such amounts 
are to be properly accounted for as of a different pe- 
riod. * * *” 

Section 233 (0) (40 Stat. 1077) provides: 

“In the case of a foreign corporation gross income 
includes only the gross income from sources within the 
United States, including the interest on bonds, notes, or 
other interest-bearing obligations of residents, corporate 
or otherwise, dividends from resident corporations, and 
including all amounts received (although paid under a 
contract for the sale of goods or otherwise) representing 
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profits on the manufacture and disposition of goods within 
the United States.” 

No income is derived from the mere manufacture of 
goods; before there can be income there must be sale; and 
there is no income from sources within the United States 
from goods manufactured here unless there is, in the lan- 
guage of section 233 (6), both “manufacture and disposi- 
tion of goods within the United States.” The obvious pur- 
pose of this section is to tax only income that accrues 
within the United States. Congress does not attempt to 
tax profits arising from goods manufactured in this coun- 
try but sold after being shipped abroad and without being 
disposed of by the owner in this country. I conclude, 
therefore, that when Burleigh & Sons manufacture or par- 
tially mamnifachurs articles in this country but do not sell 
or dispose of them until they are taken to Scotland, there 
is no gross income from sources within the United States 
within the meaning of the Act. 

As to the purchase and exportation of logs, since profits 
that may accrue from such transactions are not specifically 
provided for in section 233 (b), if any gains or profits are 
gross income from sources within the United States, they 
must be so because they represent compensation from 
trades, businesses, commerce, etc., as enumerated in section 
913 (a), which are carried on within the United States. 

In Sulley v. Attorney General, 5 H. & N. 711 (2 B. T. C. 
149), under a statute taxing the income of nonresidents 
“from any property whatever in the United Kingdom, or 
profession, trade, employment, or vocation exercised within 
the United Kingdom,” the facts are similar to those above 
stated. Sulley was a partner in a firm of general mer- 
chants and drapers carrying on business in both the United 
_ States and England. Sulley resided in England and the 

other partners in the United States. Sulley transacted 
the business of the firm in England, which consisted of 
purchasing goods in England and shipping them to the 
United States. No money was received in England except 
what was sent from the United States, and the profits of 
the business were made by the resale of goods at an in- 
creased price in the United States. The court held that the 
liability to income tax attached only to such profits as came 
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home to England as the share of Sulley, the partner resi- 
dent there. The Lord Chief Justice said: 

“The question is, whether there is a carrying on or exer- 
cise of the trade in this country. I think there is not, 
looking at the sense in which the term is used and having 
regard to the subject-matter of the statute. Wherever a 
merchant is established, in the course of his operations his 
dealings must extend over various places; he buys in one 
place and sells in another. But he has one principal place 
in which he may be said to trade, viz., where his profits 
come home to him. That is where he exercises his trade. 
It would be very inconvenient if this were otherwise. If 
aman were liable to income tax in every country in which 
his agents are established, it would lead to great injustice. 
The argument for the Crown must be carried to this extent, 
that merely buying goods in this country is a trade exer- 
cized here so as to subject the purchaser of the goods to 
income tax. Inthe present case the defendant is a partner; 
but 1f the argument is well founded, this American firm 
might be taxed in the same way if he had been merely an 
agent. It would be most impolitic thus to tax those who 
come here as customers. The subjects of a foreign State, 
not resident here, can not be made amenable to our laws. 
How then are their profits to be made amenable to the fiscal 
law? Simply by the provision that whosoever carries on 
the business and receives the profits here shall be assessed. 
But in the present case no profits are received by the firm, or 
exist in this country. * * * The profits of the firm in 
America do not accrue in respect of any trade carried on in 
this country, but in respect of the trade carried on in New 
York, where the main business is conducted.” 

In State ex rel. Manitowoc Gas Co. v. Wisconsin Tax 
Commission, 161 Wis. 111, the Supreme Court of Wisconsin 
sald: 

“If an income be taxed, the recipient thereof must have 
a domicile within the State or the property or business 
out of which the income issues must be situated within the 
State so that the income may be said to have a situs therein.” 

By a parity of reasoning I conclude that income which 
may accrue to Burleigh & Sons in England by sale of logs 
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purchased. in the United States is not income from sources 
within the United States. 

(2) The Moorbrook Mills Co. is a corporation organized 
under the laws of England, and the Sea Island Mills (Inc.) 
is a corporation organized under the laws of New York. 
Under an agreement between them the latter corporation 
is granted the exclusive right to handle the merchandise of 
the former in the United States and Canada. Orders for 
the goods are taken by the New York corporation on net 
terms, payment to be made 10 days after delivery. A 
minimum net price for the sale of the goods by the New 
York corporation is fixed by the English corporation at an 
amount not to exceed the price obtained for similar goods 
in England. The New York corporation assumes credit 
risks and advances 50 per cent of the minimum net price 
against the bills of lading or packers’ receipts. The 
amount so advanced is deducted by it, together with freight 
charges, commissions, etc., when remitting to the English 
corporation the amounts collected from the customers. 
The New York corporation receives a 5 per cent commission 
on the sale of the goods and any excess over the minimum 
net price, after deducting such commission; and charges 
for freight, duties, insurance, etc., are shared equally be- 
tween the two corporations. No price that is insufficient 
to cover the minimum net price plus freight, duty, and 
other charges is accepted without the approval of the 
English corporation. The latter accepts all merchandise 
risks. If goods are refused or returned to the New York 
corporation by its customers, it is required to make every 
effort to dispose of them. Unless goods are sold at a profit 
above all expenses the New York corporation receives no 
commission thereon. The goods are covered by insurance 
for the joint account of both corporations and are invoiced 
to the customer by the New York corporation. 

‘The case of the Moorbrook Mills Co. is the converse of 
that of Burleigh & Sons. They purchase goods in Eng- 
land and sell them within the United States, and profits 
accruing from such transactions are plainly profits derived 
from business carried on within the United States. 
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See: Werle & Co. v. Colquhoun, 2 B. T. C. 402; Turner 
v. Rickman, 4 B. T. C. 25; MacPherson & Co. v. Moore, 
6 B. T. C. 107. 

The gross income from such business is income from 
sources within the United States, and is to be estimated in 
the same way that such income is estimated where both 
manufacture and sale are had within the United States. 

(3) Paton MacLaran & Co. is a partnership organized 
in England, consisting of two members who are citizens and 
residents of that country. The principal office of the firm 
is at Liverpool, England, but it maintains an office at 
Dallas, Tex., which is operated under the name of A. A. 
Paton & Co. The Dallas office is in charge of John S. 
Ownby, who receives a fixed salary and a stipulated com- 
mission based upon the net earnings of the firm in accord- 
ance with a contract of employment made by him with the 
members of the firm. It is claimed by the firm that A. A. 
Paton & Co. is merely a buying agency for the home office, 
and that such name has been given to the branch for book 
record purposes and to distinguish the firm’s transactions 
in Liverpool from those of its agency in the United States. 
The business of Paton MacLaran & Co. is that of cotton 
merchants and importers. A. A. Paton & Co., the branch 
office, is engaged in buying cotton in the United States in 
behalf of Paton MaclLaran & Co. and in shipping it to 
the parent office in England for disposition. It is the 
custom of the branch office to draw on the parent office for 
amounts sufficient to make such purchases, together with a 
liberal margin to cover estimated charges and expenses, 
so that at the end of the season the branch office may show 
a balance to its credit. It is claimed that this balance 
represents merely the difference between the total amount 
at which the cotton shipments for the season are invoiced to 
Liverpool and the total purchase price plus ordinary and 
necessary costs of handling the cotton and the expenses of 
the agency. The branch office, however, does not make 
any sales. 

(4) C. M. Lampson & Co. is a partnership organized in 
England consisting of six members, five of whom are 
British subjects residing in London and the other a citizen 
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of the United States residing in New York City. The home 
office of the firm is in London, but it maintains a branch 
office in New York City in charge of and conducted under 
the name of the partner resident in that city. The busi- 
ness of the firm is that of commission merchant in raw furs. 
The furs are consigned to it from various parts of the 
world, including the United States, the sales being made 
almost entirely in London at auction by auctioneers em- 
ployed by the firm or at private sale. The firm does not 
at any time take title to the goods, but title remains in the 
consignor until the sale, when it passes to the purchaser. 
The principal function of the New York office is to solicit 
consignments of raw furs to the firm at London, which re- 
quires the resident partner to travel to various points in 
the United States and Canada. The majority of goods 
consigned from Canada are sent to New York for shipment 
to London. The New York office also acts as disbursing 
agent for the firm in paying to consignors in the United 
States and Canada the proceeds of sales of their goods in 
London, attends to the shipment of the goods to London 
and their storage and insurance in New York while waiting 
for steamers, and further makes advances to consignors on — 
the security of bills of lading or express receipts. The 
money required to maintain the New York office is ob- 
tained by selling drafts on London, and a balance of about 
$20,000 is usually carried by it with a New York bank. 
The income of the partnership is derived from a commis- 
sion of about 6 per cent on the proceeds from sales of furs 
consigned to it. It collects the proceeds of the sales and 
deducts its commission, the expenses, if any, incurred by it 
for freight, insurance, or storage, and also the amount 
of any advances made to the consignors. The balance of. 
the proceeds is remitted to the consignors. No profit is 
made on the freight or other charges. : 

These cases are disposed of by the reasoning of the first 
case, from which it is concluded that in the former case 
the partnership of Paton MacLaran & Co. is not deriving 
income from sources within the United States, and that in 
the latter case only the income of the partner resident 
within the United States is taxable. 

S983U° —22—VvoL 32 29 
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(5) The Manchester Liners (Ltd.) is a corporation or- 
ganized under the laws of Great Britain, with tts home 
office at Manchester, England, operating a line of freight 
steamships between Philadelphia, Pa., and foreign ports. 
The corporation has no office in the United States, but 
consigns its steamships to Furness, Withy & Co, (Ltd.), 
at Philadelphia, who handles them as agents and brokers, 
together with steamships consigned to them by other 
owners. ‘The agents see to the entry and clearance of each 
steamer and the discharge and loading of the cargo and 
supplies, collect such part of the freight as is prepayable in 
this country for the ocean carriage, deduct the amount of 
the agents’ disbursements and charges for their services, 
and remit the balance to the steamship corporation at 
Manchester upon the departure of the vessel. Frequently 
a large part of the freight is not prepayable, but is payable 
upon delivery of the goods at Manchester. 

In an opinion rendered March 9, 1910, 28 Op. 211, 
Attorney Wickersham decided that foreign steamship com- 
panies engaged in the business of transporting passengers, 
goods, and merchandise between ports in the United States 
and foreign ports, and maintaining passenger and freight 
agencies in this country, are subject to the special excise 
tax provided in section 38 of the Act of August 5, 1909 
(36 Stat. 112), saying: 

“* #* * Their business consists entirely in transport- 
ing passengers and goods and merchandise between ports 
in this country and those of foreign countries, and receiv- 
ing and discharging the same. Through agents located 
here all contracts and arrangements incident to such a 
business at this end of their lines are made, and all exports 
are delivered to their warehouses and are loaded upon their 
vessels, and the passengers embark, while they are within 


the limits of the United States; and likewise while here © 


their imports are unloaded and passengers from foreign 
ports disembark. If these companies do not transact busi- 
ness in the United States they transact no business in any 
foreign port, and their entire business is carried on upon the 
high seas. To such a conclusion I am unable to give 
assent.” 
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A similar conclusion was arrived at in E'richsen v. Last, 8 
Q. B. D. 414 (4 B. T. C. 422), which held that a cable 
corporation established at Copenhagen, with an agent and 
an office in London, with cables extending between England 
.and Denmark, was carrying on trade in England from 
which profit arose on account of contracts entered into with 
persons in England to send messages from England to 
other countries. Brett, L. J., said: 

“*# * * That which earns the profit, as I said at first, 
or that out of which they get the profit is the better phrase, 
is the money to be paid to them out of the contract, which 
contract 1s made in England, and such contracts being 
habitually made by them in England, it seems to me, they 
carry on in England the trade or business of making such 
contracts. Therefore, it seems to me, that these people 
are properly said to be persons from whom this duty must 
be collected.” (4 B. T. C. 426.) 

I am of the opinion that the Manchester Liners (Ltd.) 
derives income from sources within the United States to 
the extent that it derives income from freight and pas- 
senger traffic originating within the United States. 

Respectfully, 
WM. L. FRIERSON, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 





CURL VON BOENIGK—DESERTION—DISCHARGE— 
PENSIONABLE STATUS. 


Curt von Boenigk, who enlisted in the military service of the United 
States January 24, 1863, and deserted therefrom June 2, 1865, 
and who, while a deserter at large, reenlisted in the military 
service August 23, 1867, and, having made good the time lost by 
desertion, was finally discharged from the service April 24, 1870, 
was not honorably discharged from his Civil War service within 
the meaning of section 2 of the Act of April 19, 1908 (35 Stat. 64), 
and of section 2 of the Act of September 8, 1916 (39 Stat. 845). 


DEPARTMENT OF JUSTICE, 
November 15, 1920. 


Sir: I beg to acknowledge receipt of your letters of July 
14 and August 9, 1920, requesting an expression of my 
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Opinion upon the question whether Curt von Boenigk was 
honorably discharged from the military service of the 
United States within the meaning of section 2 of the Act 
of April 19, 1908 (35 Stat. 64), and of section 2 of the Act 
of September 8, 1916 (39 Stat. 845), under the following 
circumstances : 

He enlisted in Company C, Seventeenth United States 
Infantry, on January 24, 1863. He deserted June 2, 1865, 
at Fort Lafayette, New York Harbor, a corporal; while 
a deserter at large he enlisted under an assumed name 
August 23, 1867, but was on September 2, 1867, appre- 
hended as a deserter, tried by court-martial, found guilty, 
sentenced to be reduced to the grade of a private, to forfeit 
$10 per month for six months, and to be confined for that 
period. He was finally discharged April 24, 1870, having 
been retained in the service beyond the period of five years 
_ for which he enlisted to make good the time lost by deser- 
tion. 

Section 2 of the Act of April 19, 1908 (35 Stat. 64), 
provides : | | 

“That if any officer or enlisted man who served ninety 
days or more in the Army or Navy of the United States 
during the late Civil War and who has been honorably 
discharged therefrom has died or shall hereafter die, leav- 
ing a widow, such widow shall * * * be placed on the 
pension roll * * *.” 

The last proviso to section 2 of the Act of September 8, 
1916 (39 Stat. 845), provides, as far as material here: 

“ That the provisions of this Act shall be extended to 
those widows, otherwise entitled * * * and to any 
person who was lawfully married to an officer or enlisted 
man, who served in the Army, Navy, or Marine Corps of 
the United States during the Civil War and was honorably 
discharged therefrom * * *.” 

The answer to the question under consideration depends 
upon the scope and effect of the doctrine of constructive 
discharge first laid down in the case of Walltam B. Johns, 
2 P. D. 393. The claimant in that case had served through- 
out the Mexican War, but was summarily dismissed from 
the service at the outbreak of the Civil War. His claim 
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to a pension was based upon the Act of January 29, 1887 
(24 Stat. 371), which, so far as material here, provides: 

“ That the Secretary of the Interior be, and he is hereby, 
authorized and directed to place on the pension roll the 
names of the surviving officers and enlisted men, including 
marines, militia, and volunteers, of the military and naval 
services of the United States, who being duly enlisted, 
actually served sixty days with the Army or Navy of the 
United States in Mexico, or on the coasts or frontier 
thereof, or en route thereto, in the war with that nation, 
or were actually engaged in a battle in said war, and were 
honorably discharged * * *.” 

The decision established that under a law granting pen- 
sions by reason of enlistment and service in a particular 
war, which law was expressly Itmited in its application to 
that service and constituted no part of the generai pension _. 
laws, the honorable discharge required was a discharge 
from that particular service; therefore, the discharge with- 
out honor from a subsequent service not connected with 
that particular service was not a bar to a pension granted 
because of such service. It was held that— . 

“The end of the war with Mexico was also the end of 
the particular service of those of the Regular Army or 
Navy who were engaged in said war; and, by virtue of that 
fact, the ending of the war operated as an honorable dis- 
charge of such persons from said service.” (2 P. D. 397.) © 

The case of United States v. North, 112 U. S. 510, was — 
cited in support of that conclusion. 

That decision was concurred in by Attorney General 
' Garland in an opinion rendered February 27, 1889, and 
applied to subsequent service pension acts similar in their 
terms to the Act of January 29, 1887. (Leslie, 6 P. D. 255; 
Tallman, 6 P. D. 261; Totten, 7 P. D. 33; Farrell, 7 P. D. 
532; Bouday, 10 P. D. 189; de Ortega, 14 P. D. 326; 
Slippy, 16 P. D. 187; Weeks, 17 P. D. 302; Heed. 18 P. 249.) 

In the case of Walter S. Weeks, 17 P. D. 302, the exact 
converse of the Johns case was presented. Claimant was 
the minor child of a sailor who had enlisted in the Civil 
War and deserted before the end of the war, but was dis- 
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charged after its termination. In rejecting the claim. 
Assistant Secretary Wilson said (p. 304) : 

“The word ‘discharge’ has for one of its significations 
a meaning which is specifically expressed by the word 
‘acquit,’ as when used in the connection, ‘He acquitted 
himself of his duty with credit.’ 

“The words ‘ honorably discharged therefrom,’ as occur- 
ring in the Act of June 27, 1890, have always been under- 
stood as used in connection with those words in said Act 
specifying the service which gives title to pension there- 
under, and as conveying the meaning that from such serv- 
ice the person who rendered it must be honorably released. 
When the Government by severing the contractual rela- 
tions, as by a formal discharge, released a volunteer soldier 
from service in the late Civil War, or a soldier in the 
Regular Army or a sailor from service during the course 
of the war, who at that time was serving with honor, such 
person has been honorably discharged from his service in 
said war under the particular enlistment within the mean- 
ing of the Act of June 27, 1890. Not only have these words 
this significance, but also another equally as clear and 
definite, that they may be fully responsive to the full scope 
of the words ‘served in the War of the Rebellion,’ which 
not only includes the service as specified, but also service 
of a person in the Regular Army or Navy in the late Civil 
War until its close and whose term of enlistment had not 
then expired. This other significance is that when such 
person acquitted himself with honor of his duty as a sol- 
dier or a sailor in said war he is ‘honorably discharged 
from his service therein.’ Also the converse is equally 
true, namely, if a person acquitted himself of his duty with 
dishonor while serving in the Navy or in the Regular 
Army at the time of the close of the late Civil War, he is 
not honorably discharged from his service in said war.” 

This decision was followed in the case of Andrew J, 
Sutton, alias Sedney, December 16, 1914 (20 P. D. —). 

It thus appears that over a period of many years the 
Johns case has been followed in a long line of decisions 
unbroken, except for the decision in the case of William 
Ross, 9 P. D, 407. In that case Assistant Secretary Davis 
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indicated his dissent from the conclusion reached in the 
Johns case and distinguished the case of United States v. 
North, relied upon in the Johns case, on grounds with 
which I entirely agree. But the actual decision was not 
in conflict with the decision in the Johns case. It has 
always been a settled rule of construction of pension laws 
that no one is entitled to a pension while in the military 
service. In the Ross case claimant was at the time of his 
application for pension a deserter, and in the decision it 
was said that “he has never been relieved in any manner 
from the binding force of said contract of enlistment 
either by honorable or dishonorable discharge.” Whether 
claimant had been honorably discharged from his Civil 
War service was immaterial, since he was still in the 
military service. 

That Assistant Secretary Davis did not himself regard . 
the Ross case as overruling the Johns case is demonstrated 
by the fact that he accepted the decision in the Johns case 
as law shortly thereafter in the case of Lany Bouday, 10 
P. D. 139. In that.case he says: 

“The ending of the Mexican War operated as an honor- 
able discharge from the particular service of those of the 
Regular Army or Navy who were engaged in that war, 
so as to entitle such persons to a pension under the Act 
of J anuary 29, 1887, if otherwise they came within the 
provisions of said act.” 

He says, furthermore, that under United States v. North 
the applicant was honbrably discharged from his Mexican 
“War service when he was ordered away from Mexico with 
his command. 

While not agreeing with all of the reasoning of the 
Johns case, I think that the construction put upon the 
service pension acts by it and the cases following it is 
sound. Even if I should consider the correctness of that 
construction as doubtful, I should feel bound by it because 
of the fact that it 1s the construction so long put upon it 
by the executive officers charged with its administration 
and that Congress, by passing service pension acts sub- 
sequent to the decision in the Johns case, couched in lan- 
guage identical, so far as the words to be construed are 
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concerned, with the Act of January 29, 1887, has adopted 
that construction. 

The circumstances of the case under consideration bring 
it within the rule laid down in the Weeks and Sutton cases. 
For this reason, I am of the opinion that Curt von 
Boenigk was not honorably discharged within the mean- 
ing of section 2 of the Act of April 19, 1908, and of sec- 
tion 2 of the Act of September 8, 1916. 

Respectfully, | 
A. MITCHELL PALMER. 


To the SECRETARY OF THE INTERIOR. 





MERCHANT MARINE ACT—TRANSPORTATION OF FISH BE- 
TWEEN POINTS IN THE UNITED STATES VIA A FOREIGN 
PORT. 


The transportation of fish in foreign vessels from Ketchikan, Alaska, 
to Vancouver and thereafter to points in the United States, under 
the circumstances herein stated, is in violation of section 27 of the 
Merchant Marine Act of June 5, 1920 (41 Stat. 999). 


DEPARTMENT OF JUSTICE, 
November 20, 1920. 


Sir: I beg to acknowledge receipt of your letter of 
October 4, 1920, requesting an expression of my opinion 
upon the question arising out of the following state of: 
facts: 

The New England Fish Co. has for many years owned 
and operated a fish-freezing and cold-storage plant at 
Ketchikan, Alaska. <A similar establishment is owned 
and operated at Vancouver by the Canadian Fishing Co. 
(Ltd.), a majority of whose stock is owned and controlled 
by the New England Fish Co. The Ketchikan plant ac- 
cumulates each year a large stock of frozen fish of different 
varieties which is shipped to Vancouver by the Canadian 
Pacific Railway Co.’s vessels. There they are duly entered 
under the Canadian customs laws and placed in a bonded 
warehouse, where they are held for periods varying from 
four months to a year and sometimes longer. From here, 
as orders are received, shipments are made to all parts of 
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Canada, the United States, and other countries, no duty 
being paid, however, except on fish sold in Canada. When 
the fish leave Ketchikan neither the manager there nor the 
manager of the Vancouver plant has any idea as to their 
ultimate destination. The fish are billed by the New Eng- 
land Fish Co. to the Canadian Fishing Co. When sold by 
the latter, even though they are sent to the New England 
Fish Co., returns are made to the Canadian company. The 
accounts and records of the two companies are kept sepa- 
rate and apart. | 

The question under consideration is whether the trans- 
portation of merchandise from Ketchikan to Vancouver 
and thereafter to points in the United States under the 
circumstances stated is in violation of section 27 of the 
Merchant Marine Act of June 5, 1920 (41 Stat. 999), 
which, so far as material here, provides as follows: 

“That no merchandise shall be transported by water, or 
by land and water, on penalty of. forfeiture thereof, be- 
tween points in the United States, including Districts, 
Territories, and possessions thereof embraced within the 
coastwise laws, either directly or via a foreign port, or for 
any part of the transportation, in any other vessel than a 
vessel built in and documented under the laws of the 
United States and owned by persons who are citizens of 
the United States, or vessels to which the privilege of en- 
gaging in the coastwise trade is extended by sections 18 or 
22 of this Act.” 

Clearly under the circumstances above stated merchan- 
. dise has been transported by land and water between points 
in the United States via a foreign port, and part of the 
transportation has taken place in a vessel not built in and 
documented under the laws of the United States nor privi- 
leged to engage in the coastwise trade. Literally, there has 
been a violation of the Act, but I think that by settled 
rules of construction, acts of this nature apply only where 
the transportation has taken place in one continuous voy- 
age. (United States v. 250 Kegs of Nail, 61 Fed. 410; 18 
Op. 445.) The question is, therefore, whether under the 
circumstances above set forth the continuity of the voyage 
has been broken. | 
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The circumstar.ces relied upon to show that the voyage 
is not a continuous one are, the sale of the fish to the Cana- 
dian Fishing Co., their entry at Vancouver under the 
Canadian customs laws, and their storage in the bonded — 
warehouse at that point for long periods of time. I think, 
however, that none of these circimstances shows that the - 
continuity of the voyage has been interrupted. 

In the case of The Bermuda, 3 Wall 514, 5538-555, the 
Supreme Court said: 

“A transportation from one point to another remains 
continuous, so long as intent remains unchanged, no matter 
what stoppages or transshipments intervene. * * * 

«*# * * Tn an elaborate judgment, Sir William Grant 
reviewed all the cases, and established the rule, which has 
never been shaken, that even the landing of goods and 
payment of duties does not interrupt the continuity of the 
voyage of the cargo, unless there be an honest intention to 
bring them into the common stock of the country. * * #* 

“Successive voyages, connected by a common plan and 
a common object, form a plural unit. ‘They are links of 
the same chain, each identical in description with every 
other, and each essential to the continuous whole.” 

Clearly whether successive voyages are connected by 4 
common plan is a question of fact to be determined from 
the circumstances of each individual case. Applying the 
test laid down by the Supreme Court to the circumstances 
of the present case, it is apparent that the facts fall short 
of showing that the continuity of the voyage has been 
broken. 

It is true that when a shipment of fish leaves Ketchikan 
neither the manager of the plant there nor the manager 
at the Vancouver plant has any idea as to the ultimate 
destination of that particular shipment, but it is known to 
everyone concerned that Vancouver is not the ultimate 
destination of the fish. There is not even a pretense made 
_ of “intention to bring them into the common stock of the 
country ” when entry is made there. It is known, more- 
over, that a certain percentage of all fish shipped will 
eventualiy be sent to points in the United States for con- 
sumption. As stated by the attorney for the New Eng- 
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land Fish Co., the Vancouver plant is used as an assembly 
plant. It is apparent that the fish are shipped there for 
the convenience of the two companies in carrying out their 
common purpose, and that the transportation from Van- 
couver to the point of ultimate destination in the United 
States is in fact merely the resumption, pursuant to the 
original plan, of the voyage commenced at Ketchikan. 
Nor do I regard it as material that the two companies go 
through the form of a sale. The Canadian Fishing Co. is 
controlled by the New England Fish Co., and the book 
entries above described are made for the convenience of 
the companies in carrying on their business. The facts 
as stated raise a strong inference that that business is con- 
ducted according to a common plan and purpose, in the 
execution of which both corporations are instruments. At 
the time that plan was conceived, no law was violated by 
its execution ; but, for the reasons above stated, I am of the 
opinion that since the going into effect of the Act of June 
5, 1920, it has become illegal. 
Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF COMMERCE, 


MANUFACTURE, SALE, AND POSSESSION OF CIDER. 


The term “ nonintoxicating cider and fruit juices ” occurring in seec- 
tion 29, Title II, of the National Prohibition Act (41 Stat. 316), 
means cider and fruit juices containing less than one-half of 1 
per cent of alcohol. | 

The result of the provisions of the National Prohibition Act dealing 
with cider is as follows: 

(1) The making of cider containing less than one-half of 1 per 
eent of alcohol by pressing the juice of apples is not unlawful; 

. (2) The sale for beverage purposes of cider containing as much as 
one-half of 1 per cent of alcohol is unlawful ; 

(3) Preserved sweet cider may be sold as a beverage, provided the 
maker obtains 1 permit to manufacture preserved sweet cider ; 

(4) One who makes cider may keep it in his possession without 
regard to the amount of alcohol it afterwards contains as a re- 
sult of fermentation, so long as he holds it only for use in his 
home or for sale to one having a permit to make vinegar. 
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DEPARTMENT OF JUSTICE, _ 
November 29, 1920. 

Str: I have the honor to acknowledge receipt of your 
letter of October 25, 1920, requesting an opinion as to 
whether the term “ nonintoxicating cider and fruit juices” 
occurring in section 29, Title II of the National Prohibi- 
tion Act (41 Stat. 316), means cider and fruit juices which 
are nonintoxicating in fact or those containing less than 
one-half of one per cent of alcohol by volume. The pro- 
vision referred to is as follows: 

“The penalties provided in this Act against the manufac- 
ture of liquor without a permit shall not apply to a per- 
son for manufacturing nonintoxicating cider and fruit 
Juices exclusively for use in his home, but such cider and 
fruit juices shall not be sold or delivered except to persons 
having permits to manufacture vinegar.” 

Section 1 of Title II of the National Prohibition Act 
provides that the phrase intoxicating hquor when used 
in that Act shall be construed to include all liquor or 
liquids containing as much as one-half of one per centum 
or more of alcohol by volume which are fit for use for 
beverage purposes. This is a general definition applied 
_ by Congress to the term intoxicating liquors for the pur- 
poses of this Act. I can find nothing in section 29 which 
indicates a purpose to use the word intoxicating in any 
different sense from the definition thus adopted. Since 
intoxicating liquors are thus defined, it follows that to be 
nonintoxicating within the meaning of any of the provi- 
sions of the Act a beverage must contain less than one- 
half of one per cent of alcohol. I am constrained to the 
view, therefore, that the expression “ nonintoxicating cider 
and fruit juices” used in section 29 means cider and fruit 
juices containing less than one-half of one per cent of 
alcohol. . 

This is, perhaps, a full answer to the specific question 
which you have submitted. In view, however, of what I 
understand section 29 to mean, I am sure it would be mis- 
leading for me to content myself with this direct answer 
to your question. 

Section 3 of Title II of the National Prohibition Act 
(41 Stat. 308), makes it unlawful, among other things, to 
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manufacture, sell, or possess any intoxicating liquor ex- 
cept as authorized in this Act. If this was all, I am very 
clearly of the opinion that any person who could be said 
to have manufactured, sold, or who had in his possession 
for beverage purposes, cider or fruit juices containing as 
much as one-half of one per cent of alcohol would be an 
offender against this law. Section 4, however, is as fol- 
lows: 

“The articles enumerated in this section shall not, after 

having been manufactured and prepared for the market, 
be subject to the provisions of this Act if they corre- 
spond with the following descriptions and limitations, 
namely: * * * (41 Stat. 309.)” 
Then follows a lst of articles, including medicinal prepa- 
rations, toilet and flavoring articles, and, finally, “ vinegar 
and preserved sweet cider.” As to the articles thus enu- 
merated it is then provided that permits for their manu- 
facture shall be secured. In other words their manufac- 
ture is not prohibited, provided a permit for that purpose 
is first obtained, and when they have been manufactured 
under such a permit their possession, sale, or transporta- 
tion is not unlawful. | 

Sweet cider is, of course, the juice of apples and, as is 
well known, it is used to make vinegar. If the Act stopped 
here I would say that the sale or possession of cider con- 
taining as much as one-half of one per cent of alcohol 
for beverage purposes would be unlawful. Congress 
seems to have recognized the peculiar nature of cider. 
When the juice of apples is pressed out the immediate re- 
sult is cider. When this is done an intoxicating liquor, 
even within the definition of the Prohibition Act, has not 
been produced. But fermentation very shortly sets in, 
producing alcohol and all that is necessary to convert the 
cider into an intoxicating liquor is the lapse of a short 
time. Broadly speaking, one who has manufactured cider 
which has not yet had time to ferment has not manufac- 
tured intoxicating liquor and one who sells cider of that 
kind has not sold an intoxicating liquor. If, however, its 
sale should be permitted the purchaser would have to keep 
it but a short time before he would be in possession of an 
intoxicating liquor. If this nonintoxicating cider is put 
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upon the market for sale it will, in the ordinary course of 
events, be intoxicating when it reaches the consumer. 
Congress, therefore, was concerned with preventing the 
sale of a beverage which, without further process of manu- 
facture would, though innocent at the time of the sale, in 
the ordinary ccurse of events, be an unlawful beverage 
when resold or consumed. For that reason it did not, 
by section 4, exclude from the provisions of section 3 cider 
in its natural state, but permitted its sale after it has be- 
come either vinegar or “ preserved sweet cider” on condi- 
tion that it should be manufactured under a permit se- 
cured for that purpose. Just what is meant by preserved 
sweet cider need not now be determined, except to say that 
it means cider which, while sweet, has been so treated as 
that fermentation will be prevented and it will remain 
sweet cider. One who desires, therefore, to make and 
sell cider as a beverage may obtain a permit to manufac- 
ture preserved sweet cider and, subject to the regulations 
provided for in section 4, will be engaged in a lawful busi- 
ness, and those who purchase his product will not violate 
the law by reselling it. 

If the Act had stopped here, while no one would upon 
pressing the juice out of apples immediately be guilty of 
manufacturing intoxicating liquor, he would be guilty of 
unlawfully possessing such liquor if he kept it for beverage 
purposes long enough for it to ferment to the extent of 
producing one-half of one per cent of alcohol. | 

While the Eighteenth Amendment prohibits the manu- 
facture and sale of intoxicating liquor it does not of itself 
make their possession for beverage purposes ulawful. Sec- 
tion 3 of the Prohibition Act, in so far as it makes posses. 
sion for beverage purposes unlawful, has done so, not be- 
cause this was expressly required by the Constitution, but 
because Congress deemed it necessary for the efficient en- 
forcement of the Constitutional prohibition. From the 
provisions of section 4 it might be implied that the manu- 
facture of cider by anyone not holding a permit to manu- 
facture vinegar or preserved sweet cider would be unlawful, 
and it would certainly follow that one who manufactured 
cider and kept it in his home for beverage purposes until it 
fermented would be guilty of possessing intoxicating 
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liquor unlawfully. Section 29 was manifestly enacted for 
the purpose of making it clear that this was not intended. 
Hence it was provided that the penalties denounced against 
the manufacture of liquor without a permit should not 
apply “to a person for manufacturing nonintoxicating 
cider and fruit juices exclusively for use in his home.” It 
prohibits a sale, however, except to a person holding a 
permit to manufacture vinegar. Clearly this authorizes 
any person to manufacture “nonintoxicating cider” ex. 
slusively for use in his home or for sale to persons having 
permits to manufacture vinegar. As stated above, the 
word nonintoxicating must be construed to mean cider or 
fruit juices containing less than one-half of one per cent 
of alcohol. Sut cider and other fruit juices, when first 
pressed out, do not contain that much alcohol. Section 
29 says that to manufacture this cider for use in the home 
shall not be unlawful. Obviously it does not mean for im- 
mediate use or necessarily for use before it has had time 
to ferment. I think clearly the provision means that after 
being manufactured as sweet or nonintoxicating cider it 
may be kept in the home for future use without violating 
this statute. Moreover, its manufacture being legal, the 
right to sell it is not entirely cut off, but express authority 
is given to sell it to one heving a permit to manufacture 
vinegar. <A sale for this purpose does not violate the 
Eighteenth Amendment because it is not a sale for bever- 
age purposes. Hence it was within the power of Congress 
to authorize the sale. Again, since cider, when manufac- 
tured, is not intoxicating, Congress could authorize its 
manufacture without coming in conflict with the Eight- 
eenth Amendment. The possession of intoxicating liquor 
is not prohibited by the Eighteenth Amendment. The 
manufacture of cider, being expressly authorized, the only 
offense against the general pvohibition of the Volstead Act 
of which the manufacturer could be guilty would be that 
of having it in his possession after 1t ferments and pro- 
duces alcohol. The Eighteenth Amendment, however, 
does not require Congress to make the mere possession of 
liquor unlawful in any case. By the provision above 
quoted I think Congress has, at least, by necessary impli- 
cation, provided that the possession by the manufacturer 
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of cider, even after it has by fermentation become intoxi- 
cating, shall not be unlawful so long as he holds it ex- 
clusively for use in the home or for sale to those en 
permits to make vinegar. 

I am of opinion, that the result of the two sections of 
the Act dealing with cider is this: (1) The making of 
cider containing less than one-half of one per cent of 
alcohol by pressing the juice of apples is not unlawful; 
(2) the sale for beverage purposes of cider containing as 
much as one-half of one per cent of alcohol is unlawful; 
(3) preserved sweet cider may be sold as a beverage, pro- 
vided the maker obtains a permit to manufacture preserved . 
sweet cider; and (4) one who makes cider may keep it in 
his possession without regard to the amount of alcohol 
it afterwards contains as a result of fermentation, so long 
as he holds it only for use in his home or for sale to one 
having a permit to make vinegar. 

enn 
A. MITCHELL PALMER. 


To THE  Secnmrany OF THE TREASURY. 





TRANSFER OF ALASKA NORTHERN RAILWAY OFFICE 
BUILDING TO THE DEPARTMENT OF JUSTICE. 


The Alaska Northern Railway office building at Seward, Alaska, 
which was purchased by the United States under the authority of 
the Act of March 12, 1914 (88 Stat. 305), can not be transferred 
to the Department of Justice. 


DEPARTMENT OF JUSTICE, 
December 1, 1920. 

Sir: I beg to acknowledge receipt of your letter, with- 
out date, requesting an expression of my opinion upon the 
question whether you have authority to transfer the Alaska 
Northern Railway Office Building at Seward, Alaska, to 
the Department of Justice. 

The Alaska Northern Railway Co. and all its real and 
personal property, including the building in question, were 
bought by the United States under the authority of the 
Act of March 12, 1914 (38 Stat. 305, c. 37). 

It appears that the building in question is no longer 
needed for railroad purposes and that it can not be sold 
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to advantage, but that it is suitable for the use of the offi- 
cers of the Department of Justice at Seward. 

_ The Act of July 1, 1916 (39 Stat. 262, 306, c. 209), and 
subsequent Acts provide that the proceeds of the sale of 
material utilized for temporary work and structures in 
connection with the operations under the Act of March 12, 
1914, as well as the sales of all other condemned property 
which has been purchased or constructed under the provi- 
sions thereof, should be covered into the apropriation es- 
tablished from time to time under that Act. 

I think that the implication from this provision is clear 
that property purchased out of an appropriation made for 
the purpose of carrying out the provisions of the Act of 
March 12, 1914, shall be sold when no longer needed for 
that purpose. No express statutory authority has been 
given you to transfer property so acquired to another de- 
partment of the Government to be used for an entirely 
different purpose. I am, therefore, of the opinion that 
you are without power to transfer it to the Department of 
Justice. It would, however, be within your discretion to 
defer action looking to its condemnation and sale until a 
request could be submitted to Congress for legislative au- 
thority to make such transfer. 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF THE INTERIOR. 





AUTHORITY OF PRESIDENT TO REALLOT UNEXPENDED 
BALANCES OF APPROPRIATIONS. : 


Any unexpended and unobligated balance of allotment made to any 
department of the Government from the National Security and 
Defense appropriation for the fiscal year ending June 30, 1919 
(40 Stat. 635), may be recalled from that department by the 
President and restored to the parent appropriation and be then 
reallotted by him to any other department to be used for pur- 
poses authorized by the appropriation. 


DEPARTMENT OF JUSTICE, _ 
December 11, 1920. 
Sir: I have your letter of November 9, 1920, requesting 
my opinion as to whether the President can recall from 
89836 °—22—voL 32——-26 
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other departments any unexpended and unobligated bal- 
ance of allotments which he has previously made from the 
National Security and Defense appropriation for the year 
1919, and reallot a portion thereof to the Department of 
Labor, for the purpose of paying certain obligations in- 
curred during the life of the appropriation and properly 
payable therefrom. 

The facts as stated in your letter are that claims have 
been presented to the Department of Labor for transporta- 
tion furnished by certain companies during the fiscal year 
1919 in connection with the distribution and transfer of 
productive labor from nonessential and less essential to 
indispensable industries engaged in war production; that 
there is not a sufficient balance of the appropriation in 
the allotments made to the Department.of Labor by the 
President from the National Security and Defense fund 
of.1919 to meet these obligations, and that other depart- 
ments have remaining unobligated balances of allotments 
made to them by the President from this fund. 

The Act of July 1, 1918, ch. 118, 40 Stat. 634, making ap- 
propriation for the sundry-civil expenses of the Govern- 
ment for the fiscal year ending June 30, 1919, contains the 
following provisions for the national defense: 

“For the national security and defense, and for each 
and every purpose connected therewith, to be expended at 
the discretion of the President, $50,000,000.” 

Acting under this authority the President allotted cer- 
tain portions of this appropriation to different depart- 
ments to be used in meeting obligations properly incurred 
and payable from this appropriation. _ 

Under authority of the provisions of the Revised Stat- 
utes, section 3690, and the Act of June 20, 1874, ch. 328, 
sec. 5, 18 Stat. 110, the unexpended balances of this ap- 
propriation will be available until June 30, 1921, for ex- 
penses incurred during the fiscal year 1919 and for the 
fulfillment of contracts properly made within that year for 
the purposes specified in the appropriation Act. The — 
allotments made by the President did not constitute ex- 
penditures. The unexpended and unobligated portion of 
the allotment to any department would be subject at the 
expiration of two years to be carried by the Secretary of 
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the Treasury to the surplus fund as an unexpended balance 
of the appropriation. . (15 Op. 357.) 

It is my opinion, therefore, that any unexpended and 
unobligated balance of allotment made to any department 
from the appropriation in question may be recalled from 
that department by the President, and restored to the 
parent appropriation and be then reallotted by him to any 
other department to be used for purposes. authorized by 
the appropriation. 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF LABoR. 





NATIONAL PROHIBITION ACT—USE OF LIQUORS IN THE 
MANUFACTURE OF MEDICINAL PREPARATIONS, ETC. 


The word “liquor” as used in section 4, Title II, of the National 
Prohibition Act, means liquor as defined in section 1, Title II, of 
said Act. 

There is no authority for prohibiting the use of such liquors in the 
manufacture of the medicinal preparations and the other articles 
enumerated in paragraphs (b), (c), and (d) of section 4, Title 
II, of the National Prohibition Act. 


DEPARTMENT OF J USTICE, 
December 13, 1920. 


Sir: This will acknowledge receipt of your letter of De- 
cember 10, 1920, requesting an opinion as to whether the 
use of whisky and other liquors, as defined in section 1, 
Title II, of the National Prohibition Act, except alcohol, 
may be prohibited in the manufacture of the articles enu- 
. merated in paragraphs (b), (c), and (d) of section 4, Title 
IT, of said Act. 

You state that it has been suggested that the meaning of 
the word “liquor” as used in section 4 is limited by the 
word “alcohol” subsequently used in the same section. 

Section 1, Title II, of the National Prohibition Act 
(41 Stat. 307), provides: 

“ When used in Title II and Title III of this Act (1) 
the word “liquor” or the phrase “intoxicating liquor” 
shall be construed to include alcohol, brandy, whisky, rum, 
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gin, beer, ale, porter, and wine, and in addition thereto any 
spirituous, vinous, malt, or fermented liquor, liquids, and 
compounds, whether medicated, proprietary, patented, or 
not, and by whatever name called, containing one-half of 1 
per centum or more of alcohol by volume which are fit for 
use for beverage purposes: * * *,” 

Section 4, Title IT, of the said Act (41 Stat. 309) is as 
follows: 

“The articles enumerated in this section shall not, after 
having been manufactured and prepared for the market, be 
subject to the provisions of this Act if they correspond 
with the following descriptions and limitations, namely: 

“(a) Denatured alcohol or denatured rum produced and 
used as provided by laws and regulations now or hereafter 
in force. 

“(b) Medicinal preparations manufactured in accord- 
ance with formulas prescribed by the United States Phar- 
macopoeia, National Formulary or the American Institute 
ot Homeopathy that are unfit for use for beverage pur- 
poses. 

“(c) Patented, patent, and proprietary medicines that 
are unfit for use for beverage purposes. 

“(d) Toilet, medicinal, and antiseptic preparations and 
solutions that are unfit for use for beverage purposes. 

“(e) Flavoring extracts and sirups that are unfit for use 
as a beverage, or for intoxicating beverage purposes. 

“(f) Vinegar and preserved sweet cider. 

“A person who manufactures any of the articles men- 
tioned in this section may purchase and possess liquor for 
that purpose, but he shall secure permits to manufacture 
such articles and to purchase such liquor, give the bonds, 
keep the records, and make the reports specified in this Act 
and as directed by the commissioner. No such manufac- 
turer shall sell, use, or dispose of any liquor otherwise than 
as an ingredient of the articles authorized to be manufac- 
tured therefrom. No more alcohol shall be used in the 
manufacture of any extract, sirup, or the articles named in 
paragraphs b, c, and d of this section which may be used 
for beverage purposes than the quantity necessary for ex- 
traction or solution of the elements contained therein and 
for the preservation of the article. 
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“Any person who shall knowingly sell any of the articles 
mentioned in paragraphs a, b, c, and d of this section for 
beverage purposes, or any extract or sirup for intoxicating 
beverage purposes, or who shall sell any of the same under 
circumstances from which the seller might reasonably de- 
duce the intention of the purchaser to use them for such 
purposes, or shall sell any beverage containing one-half of 
1 per centum or more of alcohol by volume in which any ex- 
tract, sirup, or other article is used as an ingredient, shall 
be subject to the penalties provided in section 29 of this 
Title... If the commissioner shall find, after notice and 
hearing as provided for in section 5 of this Title, that any 
person has sold any flavoring extract, sirup, or beverage in 
violation of this paragraph, he shall notify such person, 
and any known principal for whom the sale was made, to 
desist from selling such article; and it shall thereupon be 
unlawful for a period of one year thereafter for any person 
so notified to sell any such extract, sirup, or beverage with- 
out making an application for, giving a bond, and obtain- 
ing a permit so to do, which permit may be issued upon 
such conditions as the commissioner may deem necessary 
to prevent such illegal sales, and in addition the commis- 
sioner shall require a record and report of sales.” 

The word “liquor” is expressly defined in section 1, 
above quoted, to include whisky and other liquors there 
enumerated. It may, therefore, be assumed that the word 
as used in section 4, 1s intended to include any of the liquors 
enumerated in section 1, unless there is an expression of a 
contrary intention. | 

Since denatured rum and vinegar are among the articles 
mentioned in this section for the manufacture of which 
“liquor” may be purchased and possessed, it :s obvious that 
Congress intended the liquor to be used in their manufac- 
ture to include rum, vider, and wine, and not to be limited 
to alcohol. The only language of the section ‘which even 
sugyests that the word “ liquor ” as used in this section is tu 
be limited to alcohol is the provision, “ That ne more alcohol 
shall be used in the manufacture of any extract, sirup, or 
the articles named in paragraphs b, c, and d of this section 
which may be used for beverage purposes than the guantity 
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necessary for the extraction or solution of the elements con- 
tained therein and for the preservation of the article.” 

In my opinion the purpose of Congress in using the word 
“alcohol” in this connection was to limit the percentage of 
alcohol which these articles may contain, anc not to define 
the kind of liquor to be purchased, possessed, and used for 
their manufacture. Had Congress intended to permit the 
use of alcohol only in their manufacture, it 1s reasonable 
to suppose that it would have used the word “alcohol” 
throughout the section. 

This limitation of the quantity of alcohol to be used in 
the manufacture of the articles enumerated is in conformity 
with prior existing regulations defining the standards used 
in determining the special tax liability of those engaged 
in the manufacture and sale of alcoholic preparations. 
Treasury Decision 1843, dated March 27, 1913, citing nu- 
merous previous decisions to the same effect, provides: 

“Tn order for a manufacturer or a dealer to be exempt 
under the provisions of section 3246 R. S. from special tax 
liability on account of the manufacture or sale of an alco- 
holic compound containing drugs or medicines the prepara- 
tions must conform to the following standarJ: 

“First. Alcohol: The preparation must contain no more 
alcohol than is necessary for the legitimate purposes of 
extraction, solution or preservation. 

‘“Apothecaries are permitted, under the exempting pro- 
vision of section 3246 R. 8. to carry in stock distilled spir- 
its and wines and to use same in the preparation of 
tinctures and other U. S. P. preparations, and in the com- 
pounding of bona fide prescriptions, and no special tax is 
required for the sale thereof, provided the spirits or wine is 
compounded prior to sale with drugs sufficient in character 
and amount to so change the character of the alcohol as to 
render it unsuitable for use as a beverage.” 

Substantially similar provisions are incorporated in 
Treasury Decision 2760, approved October 9, 1918, and in 
Treasury Decision 2788, approved February 6, 1919. Thus 
it will be observed that under the established practice any 
alcoholic liquor which falls within the classification of dis- 
tilled spirits and wines was permitted to be used in the 
manufacture of the articles in question and that the restric- 
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tions as to the amount of alcohol to be used referred, not to 
the kind of liquor used, but to the quantity of alcohol which 
they might contain. 

It is concluded, therefore, that the word “ liquor ” as used 
in section 4, Title IT of the National Prohibition Act, means 
liquor as defined in section 1 of Title II thereof, and that 
there is no authority for prohibiting the use of whisky 
and such other liquors in the manufacture of the articles 


enumerated. 
Respectfully, 


A. MITCHELL PALMER, 


To THE SECRETARY OF THE TREASURY. 





FORM OF BOND FOR LIQUOR PERMITS. 


Bond known as Form %38 which was formerly in use under the 
War Prohibition Act, if substituted for the present bond known 
as Form 1408, would be legally sufficient to secure compliancé 
with Title II of the National Prohibition Act and the internal 
revenue laws relating to distilled spirits and wines. 

Form 738 and Form 1408 are forfeiture bonds and hence the surety 
on either bond would be liable for the face value thereof and, 
upon breach of the conditions in either bond, the Government 
would be entitled to recover the taxes and penalties provided for 
by law. 

DEPARTMENT OF JUSTICE, 
December 16, 1920. 

Siz: This will acknowledge receipt of your letter re- 
questing my opinion concerning the bond to be exacted 
by the Commissioner of Internal Revenue to secure com- 
pliance with Title II of the National Prohibition Act and 
the internal revenue laws relating to distilled spirits. 

You state that before the enactment of the National 
Prohibition Act a bond was in use under the War Pro- 
hibition Act of November 21, 1918 (40 Stat. 1046), and 
allied internal revenue laws, which is known as Form 738, 
but that upon the passage of the National Prohibition Act 
it was felt that a new bond was desirable, and accordingly 
one known as Form 1408 was adopted. 

It having been made to appear that if Form 738 should 
be substituted for Form 1408 premiums exacted by surety 
companies would be reduced, you inquire whether bond 
Form 738, if substituted for bond Form 1408, would be 
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legally sufficient to insure collection of taxes and penalties 
relating to distilled spirits and wines and the manufactur- 
ing and sale thereof assessable either under Title II of 
the National Prohibition Act or the internal revenue laws. 

You also say that it is not deemed important that the 
bonds should insure payment of fines, the interests of the 
United States in such regard being sufficiently protected 
by the authority of the courts. 

The condition of bond Form 738 is as follows: 

“ ‘Whereas the above-bounden principal has made appli- 
cation for a permit to wse and sell distilled spirits and- 
wines for other than beverage purposes at -—-———— in 
the ——————. Collection District of : 

“ Now, therefore, the condition of this obligation is such 
that if the said principal shall fully and faithfully com- 
ply with all the’ requirements of the laws of the United 
States now or hereafter enacted and regulations issued 
pursuant thereto, respecting the sale or use of distilled 
spirits and wines for other than beverage purposes, then 
this obligation to be void; otherwise to remain in full 
force and virtue.” | 

In my opinion this bond is a penalty or forfeiture bond, 
and whenever there is a failure to comply with its con- 
ditions there is 0 facto a forfeiture of the full amount 
thereof. 

See United States v. Dieckerhoff, 202 U. 8S. 302; United 
States v. Montell, 26 Fed. Cases 15, 798; Clark v. Rovied, 
108 U.S. 436; United States v. Oteri, 67 Fed. 146; United 
States v. Alcorn, 145 Fed. 995. 

Such being the case, bond Form 738 can hardly be said 
to be available for recovery of taxes and penalties, but 
upon breach of its conditions the Government would be 
entitled to recover the face value thereof as a penalty in 
addition to the taxes and penalties provided for by law. 

It is further to be noted that by the language of bond 
Form 738 itself it is limited to the “sale or use of dis- 
tilled spirits and wines for other than beverage purposes.” 
It therefore does not apply to other intoxicating liquors 
than distilled spirits and wine and applies only to their 
sale or use; and it is doubtful whether it covers a case of 
sale or use of distilled spirits or wines for beverage pur- 
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poses. This latter defect could, of course, be cured by 
omitting the words “for other than beverage purposes,” 
where they occur the second time in the bond, and the 
language could be extended to cover all violations of law 
respecting intoxicating liquors. 

The language of section 6, Title II of the National 
Prohibition Act (41 Stat. 310), providing for the issuance 
by the Commissioner of Internal Revenue of permits to 
manufacture, prescribe, sell, and transport liquor for non- 
beverage purposes provides also: “ Before any permit is 
granted the Commissioner may require a bond in such 
form and amount as he may prescribe to insure compliance 
with the terms of the permit and the provisions of this 
title.” This language appears to justify the exaction of a 
penalty or forfeiture bond such as bond Form 7388, the 
purposes of both provisions and the bond being to insure 
compliance with the law and regulations and to prevent 
their violation, and not to secure the Government against 
loss or damages which might result from their breach. 
Such a bond likewise protects the Government against loss 
of the taxes and assessments which were provided for in 
section 35 of the National Prohibition Act (41 Stat. 317), 
since such taxes and assessments become due only when 
there has been a violation of the law or the regulations, 
which violation of itself would constitute a breach of the 
conditions of the bond and work a forfeiture thereof. In 
so far as the Commissioner has power to exact a bond to 
insure compliance with general internal revenue laws, fail- 
ure to comply therewith would likewise constitute a breach 
of the conditions of the bond and effect a forfeiture and 
to that extent protect the Government from loss from taxes 
or assessments thereunder. 

Noncompliance with the terms of a permit would effect 
a forfeiture of bond Form 738, assuming, of course, that 
the terms of the permit are provided for by regulations 
which are not in excess of the power to regulate as granted 
by statute. 

Respectfully, 
| A, MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 


368 Common Carriers. 


COMMON CARRIERS—REDUCED RATES FOR THE TRANS- 
PORTATION OF OFFICERS’ DEPENDENTS. 


Common carriers have no legal right to furnish reduced fare trans- 
portation to the Government for the wives and dependent children 
of the officers of the Army, Navy, etc., mentioned in section 12 of 
the Act of May 18, 1920 (41 Stat. 604). 


DEPARTMENT OF JUSTICE, 
December 16, 1920. 

sir: I have the honor to reply to your letter of Novem- 
ber 17, requesting my opinion as to the legal right of com- 
mon carriers to furnish transportation to the Government 
for the dependent persons mentioned in section 12 of the 
Act of May 18, 1920, at a reduction of 5 per cent from the 
regular fares in force. 

This section of the Act reads as follows (41 Stat. 604) : 

“That hereafter when any commissioned officer, non- 
commissioned officer of the grade of color sergeant and 
above, including any noncommissioned officer of the Ma- 
rine Corps of corresponding grade, warrant officer, chief 
petty officer, or petty officer (first class), having a wife 
or dependent child or children, is ordered to make a per- 
manent change of station, the United States shall furnish 
transportation in kind from funds appropriated for the 
transportation of the Army, the Navy, the Marine Corps, 
the Coast Guard, the Coast and Geodetic Survey, and the 
Public Health Service to his new station for the wife and 
dependent child or children: Provided, That for persons 
in the naval service the term ‘ Permanent station,’ as used 
in this section, shall be interpreted to mean a shore sta- 
tion or the home yard of the vessel to which the person 
concerned may be ordered; and a duly authorized change 
in home yard or home port of such vessel shall be deemed 
a change of station: Provided further, That if the cost of 
such transportation exceeds that for transportation from 
- the old to the new station the excess cost shall be paid to 
the. United States by the officer concerned: Provided fur- 
ther, That transportation supplied the wife or dependent 
child or children of such officer, to or from stations be- 
yond the continental limits of the United States, shall not 
be other than by Government transport, if such transpor- 
tation is available: And provided further, That the per- 
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sonnel of the Navy shall have the benefit of all existing 
laws applying to the Army and the Marine Corps for the 
transportation of household effects.” 

Paragraph (7) of section 1 of the Interstate Commerce 
Act (384 Stat. 584) provides that, except as to certain 
enumerated classes of persons, common carriers shall not, 
directly or indirectly, issue or give any interstate free 
ticket, free pass, or free transportation for passengers. 
In this section the only mention in an excepted class of 
persons traveling in the interest of the United States is 
of Railway Mail Service employees, post-office inspectors, 
customs inspectors, and immigration inspectors. Section 
22 of the Interstate Commerce Act (24 Stat. 379, 387) reads 
in part as follows: 

“That nothing in this Act shall apply to the carriage, 
storage, or handling of property free or at reduced rates 
for the United States * * *.” 

This is the only portion of the Act which affords any 
basis for a reduction in rates to the Government, and its 
language confines the transportation to “ property.” | 

As justification for special rates being accorded to the 
United States for transportation of the dependent persons 
named in the Act of May 18, 1920, the Judge Advocate 
General cites Interstate Commerce Commission Conference 
Ruling 218, which reads in part as follows: 

“ Transportation of Federal troops—The Commission 
is of the opinion that carriers, either by contract or bid or 
other arrangement with the War Department, may law- 
fully make special rates or fares for the movement of 
Federal troops, when moved under orders and at the ex- 
pense of the United States Government, and that the rates 
or fares so made need not be posted or filed with the Com- 
mission.” | 

I am informed by the chairman of the Commission that 
this ruling was made with reference to movements of Fed- 
eral troops under orders and at the expense of the United 
States Government and took into account the fact that in 
such movements Federal troops have in their charge Fed- 
eral property ranging in value and importance from their 
uniforms, arms, and ammunition up to stores, supplies, 
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munitions, ordnance, horses, mules, and other kinds of 
Government property which come within the purview of 
section 22 of the Interstate Commerce Act. The Com- 
mission further, in Conference Ruling 208(d), expressed 
the view that the provisions of the Act relative to the 
issuance of free or reduced fare transportation to ministers 
of religion do not apply to or include members of the 
families.of ministers of religion, neither do the provisions 
of the Act relative to the issuance of free or reduced fare 
transportation admit of including therein officers of the 
Government, the Army, or the Navy, or members of their 
families or other persons to whom such considerations may 
have been extended in the past, unless they are within the 
classes specifically named in the Act. 

Your inquiry as to whether common carriers haye the 
legal right to furnish transportation to the Government 
for the dependent persons mentioned in section 12 of the 
Act of May 18, 1920, at a reduction of 5 per cent from the 
regular rate must therefore be answered in the negative. 

Very truly yours, 
A. MITCHELL PALMER. 


To THE SECRETARY OF WAR. 





NATIONAL FARM LOAN ASSOCIATIONS. 


The board of directors of a national farm loan association has no 
power to use the funds of the association for the purpose of con- 
tributing to the expenses of the promotion of another voluntary 
association and to its upkeep, including salaries of paid repre- 
sentatives in Washington. 


DEPARTMENT OF JUSTICE, 
December 21, 1920. 

Sir: I beg to acknowledge receipt of your letter of 
November 18, 1920, requesting an expression of my opinion 
upon the question whether the board of directors of a na- 
tional farm loan association has the power to use the funds 
of the association for the purpose of contributing to the 
expenses of the promotion and upkeep of another voluntary 
association, including salaries of paid representatives in 
Washington. 
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A national farm loan association is one of the agencies 
through which, under the Federal farm loan system, the 
capital of the Federal land banks is loaned to bona fide 
cultivators of the soil. Under the provisions of the Fed- 
eral Farm Loan Act (39 Stat. 360) such associations may 
be organized by 10 or more natural persons who are owners 
or about to become owners of farm land qualified as 
security for a mortgage loan and who desire to borrow 
money on the farm mortgage securities. (Sec. 7.) None 
but borrowers on farm land mortgages can be members of 
such associations. (Sec. 8.) Every member of such an as- 
sociation must also be a shareholder and is liable for the 
debts of the association to the extent of the amount of 
stock owned by him at par in addition to the amount rep- 
resented by his shares. (Sec. 9.) 

No loan can be made through a national farm loan as- 
sociation without the unanimous approval of the associa- 
tion’s loan committee. (Sec. 10.) If the bank makes the 
loan, the money is paid to the borrower through the agency 
of the national farm loan association, which becomes liable 
to the bank for the payment of the loan. (Sec. 11.) 

From this statement it 1s quite clear, I think, that the 
only purpose for which a national farm loan association 
can be formed:-is for the purpose of acting as an agency 
through which loans are made by Federal land banks to © 
its members. All of its assets constitute a guarantee fund 
for the liabilities of its members and can be diverted from 
that purpose only so far as authority to do so 1s granted 
by the Act. These associations have not been expressly 
authorized to use their funds for the purpose of con- 
tributing to the expenses of the promotion and upkeep of 
other voluntary organizations, and I do not believe that 
authority to do so can be implied as reasonably necessary ° 
to enable them to accomplish the objects of their creation. 
I am, therefore, of the opinion that your question must be 
answered in the negative. 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF THE TREASURY. 


372 Social Hygiene Board. 
INTERDEPARTMENTAL SOCIAL HYGIENE BOARD. 


Executive order of July 1, 1918, which directs that “all sanitary or 
public health activities carried on by any executive bureau, 
agency, or office, especially created for or concerned in the prose- 
cution of the existing war, shall be exercised under the supervi- 
sion and control of the Secretary of the Treasury,” .does not apply 
to the Interdepartmental Social Hygiene Board. 


DEPARTMENT OF JUSTICE, 
December 22, 1920. 

Sir: I beg to acknowledge receipt of your letter of De- 
cember 20 requesting an expression of my opinion upon 
the question whether the Executive order of the President 
of July 1, 1918, issued under the authority of the Act of 
Congress of May 20, 1918 (40 Stat. 556, ch. 78), applies to 
the Interdepartmental Social Hygiene Board, created by 
chapter 15 of the Army Appropriation Act of July 9, 
1918 (40 Stat. 845, 886). 

The Act of May 20, 1918, authorized the President to 
make such redistribution of functions among executive 
agencies as he might deem necessary for the national 
security and defense, provided that such authority should 
be exercised only in matters relating to the conduct of the 
war then being prosecuted and to that end authorized him 
to make such regulations and to issue such orders as he 
might deem necessary. Pursuant to the authority so con- 
ferred, the President by the Executive order of July 1, 
1918, ordered that “ all sanitary or public health activities 
carried on by any executive bureau, agency, or office, 
especially created for or coneerned in the prosecution of 
the existing war, shall be exercised under the supervision 
and control of the Secretary of the Treasury.” 

The Army Appropriation Act of July 9, 1918, appro- 
- priated $1,000,000 to be expended under the joint direction 
of the Secretary of War and the Secretary of the Navy 
for the purpose of assisting the various States in caring 
for civilian persons whose detention, isolation, quarantine, 
or commitment to institutions was necessary for the pro- 
tection of the military and naval forces of the United 
States against venereal diseases and provided that such 
institutions should be selected by the Interdepartmental 
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Social Hygiene Board and their allotments fixed by it, 
and that the board should recommend rules and regulations 
for the expenditure of the money so allotted. | 

It also appropriated certain sums to be paid such uni- 
versities, colleges, or other suitable institutions as in the 
judgment of the board were qualified for scientific research 
(1) for the purpose of discovering, in accordance with the 
rules and regulations prescribed by the board, more ef- 
fective medical measures in the prevention and treatment 
of venereal diseases, and (2) for the purpose of discovering 
and developing more effective educational measures in the 
prevention of venereal diseases and for the purpose of 
sociological and psychological research related thereto. 

The Act also created a division of venereal diseases in 
the Bureau of Public Health Service of the Treasury De- 
partment whose duty it is to study and investigate the 
cause, treatment, and prevention of venereal diseases, to 
cooperate with State boards of health for the prevention 
and control of such diseases within the States, and to con- 
trol and prevent the spread of these diseases in interstate 
traffic. 

The Act provided that the Interdepartmental Social 
Hygiene Board should recommend to the Secretary of the 
Treasury, the Secretary of War, and the Secretary of the 
Navy such general measures as would promote correlation 
and efficiency in carrying out the purposes of chapter 15 
of the Act by their respective departments. | 

By the Act of July 19, 1919 (41 Stat. 163, 178), the 
unexpended balances of the appropriations for the fiscal 
year 1919 contained in chapter 15 of the Act of July 9, 
_ 1918, were reappropriated and made available for the same 
purposes for the fiscal year 1920. By the Act of June 5, 
_ 1920 (41 Stat. 874, 888), the unexpended balances of the 
appropriations made by the Act of July 9, 1918, were made 
available for the same purposes during the fiscal year 
1921 and additional appropriations for the same purposes 
were made and the duties and powers conferred upon the 
Interdepartmental Social Hygiene Board by the Act of 
July 9, 1918, with respect to the expenditure of the ap- 
propriations made therein were extended and made ap- 
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plicable to the appropriations for similar purposes made 
by the Act of June 5, 1920. 

The above recital clearly demonstrates that the Inter- 
departmental Social Hygiene Board was not designed to 
meet a particular emergency but is a permanent body. It 
is not an. executive bureau, agency, or office “ especially 
created for or concerned in the prosecution of the existing 
war.” Therefore the Executive order of July 1, 1918, does 
not apply to it. 

Respectfully, 
A. MITCHELL PALMER. 

To THE SECRETARY OF THE Navy. | 





NATIONAL FORESTS—GRAZING PRIVILEGES. 


Regulation G—15 of the National Forest Manual, which gives to citi- 
zens of the United States preference in the use of the national 
forests for grazing purposes, is legal. 

The Secretary of Agriculture is authorized to make grazing rules 
and regulations for the national forests and he may give prefer- 
ence in the matter of grazing permits to citizens of the United 
States since the public domain is primarily for their benefit rather 
than for the benefit of aliens. 


DEPARTMENT OF JUSTICE, 
December 31, 1920. 

Sir: I am in receipt of the letter of the Acting Sec- 
retary dated November 12, 1920, requesting my opinion 
upon the validity of Regulation G-15 of the National 
Forest Manual, which in part provides: 

“ Citizens of the United States will be given preference 
in the use of the National Forests, but persons who are 
not citizens may be allowed grazing permits provided 
they are bona fide residents and owners of improved ranch 
property either within or adjacent to a National Forest.” 

It appears that in the administration of the national 
forests in the State of Arizona it has been found neces- 
sary to reduce the number of stock under grazing per- 
mits, and in accordance with the regulation set forth 
(which is one of many years’ standing), it is proposed 
that grazing permits to aliens shall be reduced or revoked 
and preference given to citizens of the United States as 
‘to the grazing privileges. 
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It is contended upon the part of alien cattle owners 
that the regulation which thus favors citizens as against 
aliens is discriminatory and beyond the power or authority 
of the Secretary of Agriculture to promulgate or enforce. 

The authority of the Secretary to make rules and regu- 
lations regarding the use of national. forests is found in 
the following provision of the Act of June 4, 1897, 30 
' Stat. at page 35—the so-called Forest Administration Act: 

“The Secretary of the Interior shall make provisions 
for the protection against destruction by fire and depre- 
dations upon the public forests and forest reservations -: 
which may have been set aside or which may be hereinafter 
set aside under the said Act of March third, eighteen _ 
hundred and ninety-one, and which may be continued; | 
and he may make such rules and regulations and establish 
such service as will insure the objects of such reservations, 
namely, to regulate their occupancy and use and to pre- 
serve the forests thereon from destruction, and any vio- 
lation of the provisions of this Act or such rules and 
regulations shall be punished as is provided for in the Act 
of June fourth, eighteen hundred and eighty-eight, amend- 
- ing section fifty-three hundred and eighty-eight of the 

‘Revised Statutes of the United States.” [Italics ours.] 

The rule for the construction of the Secretary’s power 
of regulation is not to be narrowly defined. In Utah 
Power & Light Co. v. United States, 243 U.S. 389, 4.10, 
Mr. Justice Van Devanter said: 

“If any of the regulations go beyond what a 
can authorize or beyond what it has authorized, those 
- regulations are void and may be disregarded; but not so 
of such as are thought merely to be ulberal, inequitable, 
or not conducive to the best results.” [Italics ours. ] 

‘The statute was considered by the Supreme Court in 
United States v. Grimaud, 220 U. S. 506, and Light v. 

United States, 220 U. S. 523: 

In the Grimaud.case it was declared that any use of the 

national forest reservations for grazing or any other 

lawful purpose was required to be subject to the rules 

and regulations established by the Secretary of Agricul- 

ture, and that the determination of what should be the_ 

limited use of the reservation was left wholly to him. 
89836°—22—vor 32——274 | 
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In those cases it was further held that the implied 
license under which the United States had suffered its 
public domain to be used as a pasture was recalled by 
the reservation of the lands for forestry purposes, unless - 
the Secretary should permit limited use thereof under such 
rules and regulations as will preserve the forest from 
destruction and will insure the objects of the reservation. 
The right, therefore, to use for grazing purposes the pub- 
lic domain in the national forests 1s now founded solely 
upon the permit issued by the Secretary of Agriculture 
under appropriate rules and regulations. In the exercise 
of the broad administrative power conferred upon him by 
Congress, the Secretary indisputably has the power to pro- 
hibit any use thereof for grazing purposes. | 

Assuming, without deciding, that the Secretary’s dis- 
cretion in promulgating these rules and regulations, espe- 
cially Regulation G-—15 of the National Forest Manual, 
can be challenged by an alien, the question arises, Is the 
regulation illegal as an arbitrary discrimination or be- 
yond the administrative power authorized by Congress? 
Congress has seen fit to limit the right to acquire fitle 
to the public domain under the homestead, desert-land, 
coal-land, and mining laws to its citizens; it has also 
limited the right to acquire easements and rights of way 
to citizens. Act of January 21, 1895, ch. 87, 28 Stat. 635, 
636; Act of May 14, 1896, ch. 179, 29 Stat. 120; Act of May 
11, 1898, ch. 292, 30 Stat, 404; Act of February 15, 1901, ch. 
872, 31 Stat. 790; Act of March 4, 1911, ch. 238, 36 Stat. 
1253, 1254. Also leases of coal lands in Alaska, Act of 
October 20, 1914, 38 Stat. 741, and leases under the general 
mineral leasing Act passed at the last session of Congress, 
Act of February 25, 1920, 41 Stat. 437. : 

These Acts are in accord with the long recognized prin- 
ciple that the title to the public domain, while absolute in 
the United States, is yet held for the benefit of the people 
of the United States. It can not be thought that the — 
ownership or use of the public domain is held by the 
Government for the benefit of aliens. 

The Grimaud and Light cases, supra, conclude the 
question of the power of the Secretary to make grazing 
rules and regulations, and that his permit is a prerequisite 
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to the use of the forest reserve for grazing purposes. 
Manifestly he must make some regulation for the dis- 
tribution of the available range, where its protection and 
preservation demand it, and in this distribution his action 
in giving preference to citizens of the United States is 
-in accord with the well-established policy that the public 
domain is primarily for their benefit rather than for the 
benefit of aliens, and is well sanctioned by the precedents 
set by Congress. 

I am therefore of the opinion that the regulation woied 
above is not illegal. 

The brief of the attorneys for the alien cattle owners 
and the letter of the Forester to the Solicitor are here- 
with returned as requested by you. 

Very respectfully, 
A, MITCHELL PALMER. 


To the SECRETARY or AGRICULTURE. 





ADULTERATED BUTTER—TAXATION. 


A grade of butter produced from decomposed or rancid cream, 
which has been neutralized with chemicals before churning, is 
“ adulterated butter.” within the meaning of section 4 of the Act 
of May 9, 1902 (32 Stat. 194), and is taxable as such. 

A grade of butter produced from cream which is high in acid and 
has a bad odor and which has been neutralized with chemicals 
before churning, is “adulterated butter” within the meaning of 
section 4 of the Act of May 9, 1902, supra, and is taxable as such. 

Overruled by Opinion of August 12, 1921 (33 Op. 10). 


DEPARTMENT OF JUSTICE, 
December 31, 1920. 

Sir: Further replying to your letter of October 11, 1920, 
in which you request my opinion on, and answers to, the 
following questions: 

(1) “Isa grade of butter aaa from decomposed or 
rancid cream, which has been neutralized with chemicals 
‘before dhasninee adulterated butter within the meaning 
of section 4, Act of May 9, 1902, and, therefore, ita as 
such ?.” and 

(2) “Isa grade of butter produced from cream wii is 
high in acid and has a bad odor, and which has been neu- 
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tralized with chemicals befure churning, adulterated butter 
within the meaning of section 4, Act of May 9, 1902, and, 
therefore, taxable as such?” | 

I have the honor to advise that under the definitions of 
“butter,” “adulterated butter,” and “ process or renovated 
butter” the grade of butter produced as described in each 
of the two methods presented in the question is “ adulter- 
ated butter,” taxable as such. 

“ Butter” is described in section 1 of the Act of August — 
2, 1886 (24 Stat. 209), known as the iia ani Act, as 
‘allows: 

“The word ‘ butter’ shall be understood to mean the food 
product usually known as butter, and which is made ex- 
clusively from milk or cream, or both, with or without com- 
mon salt, and with or without additional coloring matter.” 

The Act of May 9, 1902 (82 Stat. 194, sec. 4), reads: 

“¢A dulterated batter’ is hereby defined to mean a grade 
of butter produced by mixing, reworking, rechurning in 
milk or cream, refining, or in any way producing a uni- 
form, purified, or improved product from different lots or 
parcels of melted or unmelted butter or butter fat, in which 
any acid, alkali, chemical, or any substance whatever is in- 
troduced or used for the purpose or with the effect of 
deodorizing or removing therefrom rancidity, or any butter 
or butter fat with which there is mixed any substance for- 
eign to butter as herein defined, with intent or effect of 
cheapening in cost the product or any butter in the manu- 
facture or manipulation of which any process or material 
is used with intent or effect of causing the absorption of 
abnormal quantities of water, milk or-cream”; and then 
continues: 

“<Process butter’ or ‘renovated butter’ is hereby de- 
fined to mean butter which has been subjected to any proc- 
ess by which it is melted, clarified or refined and made to 
resemble genuine butter, always excepting ‘adulterated 
butter’ as defined by this Act.” 

The Act of June 30, 1906 (34 Stat. 769), known as the 
Food and Drugs Act provides: 

“Sec. 7. That for the purposes of this Act an article 
shall be deemed to be adulterated.” , 
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In the case of food: 

“Sixth. If it consists in whole or in part of a filthy, de- 
composed, or putrid animal or vegetable substance * * *,” 

However, assuming that the butter is being legally manu- 
factured and sold, the sole question is whether it should 
be taxed as adulterated butter or as process butter. 

It can not be considered “ buttér” as it is not made “ ex- 
clusively from milk or cream, or both, with or without 
common salt, and with or without additional coloring 
matter.” It is not process or renovated butter, as, under 
the decision in the case of District of Columbia v. Coburn, 
35 App. D. C. 324, process butter is defined as being— 
“produced from rancid or deteriorated butter, by melt- 
ing such butter, removing the curd, brine, and scum, blow- 
ing air through the butter fat remaining, and then churn- 
ing the melted fat with an admixture of milk. The mix- 
ture is then chilled, ripened, worked, and salted.” | 

I conclude, therefore, that Congress intended to include 
such butter within the definition of “adulterated butter ” 
under section 4 of the Act of 1902, ante, since it appears 
to be a purified or improved butter which is the result of 
processes during which substances have been introduced 
‘and used for the purpose of and with the effect of deodor- 
: Ing, and removing rancidity. 

Respectfully, | | 
A. MITCHELL PALMER. 
To the SECRETARY OF THE TREASURY. 


WAR RISK INSURANCE ACT—CONVERSION OF TERM 
INSURANCE. 


A policy of term insurance matures into a claim upon the occur- 
rence of either the death or total disability of the insured and 
after the happening of either of these events there is no insurance 
left which is subject to conversion under the terms of the War 
Risk Insurance Act. | 

A soldier who has suffered total permanent disability and who is 
for that reason receiving the benefits of an award under a term 
insurance policy is not entitled to conversion, and his application 
for same should be denied. 

Where a soldier holding a policy of term insurance has made appli- 
eation for benefits thereunder because of total permanent dis- 
ability, and, before this claim is acted upon, requests conversion, 
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the Bureau of War Risk Insurance should deny conversion pend- 
ing a determination as to whether the contingency insured 
against has happened. 

If the Bureau in fact issues a converted polley before the adjudi- 
cation of the claim of the applicant for award under the term 
insurance, the conversion will be effective, provided at the time of 
conversion the claimant was not votally and permanently disabled 
and the term insurance was in effect. 

Where a soldier, protected by term-insurance, suffers permanent 
total disability, and thereafter applies for conversion without in- 
forming the Bureau of War Risk Insurance thereof, and the 
Bureau converts in ignorance of Ene disability, the conversion 
will not be binding. 

Where a soldier protected by term insurance, who has suffered dis- 
ability which has been rated by the Bureau of War Risk Insur- 
ance as less than total permanent, applies for conversion, and the 
same is granted, the conversion is good, for thereafter the 
soldier will be estopped from claiming, and the Bureau will be 

_ estopped from finding as a fact, that at the time of conversion 
the applicant for conversion was totally and permanently dis- 
abled and therefore ineligible for same. 

The Director of the Bureau of War Risk Insurance may, with the 
approval of the Secretary of the Treasury, adopt a regulation 
requiring the applicant for conversion of term insurance to state 
in his application whether or not he is totally and permanently 
disabled. , : 

DEPARTMENT OF JUSTICE, 

January 4, 1921. 

Srr: This will sceninliedixe receipt of your letter request- 
ing my answers to the questions presented by the following 
statement of facts which involve the legal rights of former 
soldiers and sailors to convert their term insurance granted 
under the War Risk Insurance Act as amended. You state 
that pursuant to the authority given it by section 404 of 
the Act of October 6, 1917, as further amplified by section 

17-18 of the Act of December 24, 1919, the Bureau 

of War Risk Insurance has prescribed certain forms of 

insurance into which the term insurance may be converted 
upon application and upon payment of necessary premiums. 

Speaking generally, those forms of insurance are more ad- 

vantageous from the viewpoint of the insured than is the 

renewable term insurance. For example: The converted 
insurance has a loan value, a surrender value, and an ex- 
tended insurance value, whereas term insurance has none 
of these values. At maturity converted insurance may be 
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paid in a lump sum or in accordance with certain other 
options, whereas term insurance is payable in 240 monthly 
installments. Endowment policies maturing in 20 years, 
in 30 years, and at age 62 are provided, whereas in term 
insurance there are no endowment features whatever. Be- 
cause of these more advantageous privileges, it becomes im- 
portant to have an authoritative ruling upon the legal 
right, if any, of former soldiers and sailors to convert their 
term insurance under the statements of fact hereinafter 
given. 

The questions presented are: 

“(1) A former soldier protected by a ten thousand 
dollar policy of renewable term insurance suffers a severe 
disability. The injury is deemed by the Bureau of War 
Risk Insurance to be a total permanent disability, and an 
award under the term insurance policy in the sum of 
$57.50 per month is made to him. While the award is 
‘running he applies to the Bureau of War Risk Insurance 
for conversion, stating that he has the right to convert 
without medical examination and that he desires to pro- 
vide for the payment of his insurance at death in a lump 
sum. Ought the Bureau of War Risk Insurance to con- 
vert the term insurance or ought it to deny conversion upon 
the ground that the term insurance has matured because 
of permanent total disability, and having matured, there 
is nothing left to convert ? 

“(2) The soldier in the above-mentioned case has pre- 
sented a claim for term insurance benefits because of total 
permanent disability. Before his claim is acted upon by 
the bureau, he requests conversion. Ought the Bureau of 
War Risk Insurance to convert or to deny conversion? If 
the bureau in fact issues a converted policy before the ad- 
judication of the claim on the term insurance is had, is 
the conversion effective ? 

“(3) A former soldier protected by renewable term in- 
surance suffers a disability of such a nature that he is 
permanently and totally disabled. The Bureau of War 
Risk Insurance has no knowledge of the fact. The sol- 
dier makes no claim for permanent and total disability 
benefits under the term insurance. . Subsequent to the 
inception of permanent total disability, he applies to the 
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bureau for conversion of his term insurance and properly 
submits the requisite premiums, which are accepted. The 
bureau further issues a converted policy to the applicant. 
Is the conversion binding? 

“(4) A former soldier, protected by uate term in- 
surance, is suffering from disability of military service 
origin, bedaiine of which he is receiving compensation from 
the Bureau of War Risk Insurance. His disability is rated 
at 50 per cent, and his compensation 1s awarded accord- 
ingly: While officially rated 50 per cent disabled, his 
physical condition really develops into one of permanent 
and total disability. After the inception of permanent 
and total disability, but while his official rating is still 
50 per cent and he is receiving compensation accordingly, 
the insured requests conversion of his term insurance and 
properly tenders premiums, which are accepted. A policy 
of converted insurance is issued to him. Is the conversion 
binding, or may the bureau by subsequent alteration (either 
in the lifetime of the insured or after his death) of its 
official finding of 50 per cent, made retroactive to conform 
to the facts of the matter, divest the insured of the benefits 
of the converted policy which had been issued? - 

“(5) Under section 404 of the War Risk Insurance Act 
providing for the conversion of term insurance upon re- 
quest and without medical examination, and under section 
13 of the War Risk Insurance Act empowering the Di- 
rector to make reasonably proper regulations for carrying 
out the purpose of the Act, would it be appropriate for the 
Director of the Bureau of War Risk Insurance, with my 
approval, to adopt a regulation requiring all applicants 
for conversion to state in their applications whether or not 
they are totally and permanently disabled, to the end that, 
if the applicant states that he is totally and permanently 
disabled, conversion should be denied if he be so disabled; 
wherias fr he states that he is not totally and peringneitly 
disabled, although in fact he is and knows that fact, the 
converted policy issued on the misrepresentation may later 
be canceled when the true circumstances appear? (This 
latter alternative seems possible only if the incontestable 
clause in the policy of converted insurance may be inter- 
prete:| to mean incontestable except for fraud.)” 
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Article IV of the War Risk Insurance Act of October 
6, 1917, as amended June 25, 1918, and December 24, 
- 1919, provides: 

“ Src. .400. That in order to give to every commissioned 
officer and enlisted man and to every member of the Army 
Nurse Corps (female) and of the Navy. Nurse Corps 
(female) when employed in active service under the War 
Department or Navy Department greater protection for 
themselves and their dependents than is provided in Article 
III, the United States, upon application to the bureau 
and without medical examination, shall grant insurance 
against the death or total permanent disability of any such 
person in any multiple of $500, and not less than $1,000 
or more than $10,000, upon the payment of the premiums 
as hereinafter provided.” (40 Stat. 409.) 

Section 401 (40 Stat. 614) provides the time within 
which term insurance must be applied for. Section 402 
‘reads: 7 | 

“That the director, subject to the general direction of. 
the Secretary of the Treasury, shall promptly determine 
upon and publish the full and exact terms and conditions 
of such contract of insurance. The insurance shall be 
payable only to a spouse, child, grandchild, parent, brother, 
or sister, and also during total and permanent disability 
to the injured person, or to any or allof them. The insur- 
ance shall be payable in two hundred and forty equal 
monthly installments. Provisions for maturity at certain 
ages, for continuous installments during the life of the 
insured or beneficiaries, or both, for cash, loan, paid up and 
extended values, dividends from gains and savings, and 
such other provisions for the protection and advantage of 
and for alternative benefits to the insured and the bene- 
ficiaries as may be found to be reasonable and practicable, 
may be provided for in the contract of insurance, or from 
time to time by regulations. All calculations shall be 
based 11pon the American Experience Table of Mortality 
and interest at three and one-half per centum per annum, 
except that no deduction shall be made for continuous 
installments during the life of the insured in case his 
total and permanent disability continues more than two 
hundred and forty months. Subject to regulations, the in- 
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sured shall at all times have the right to change the bene- 
ficiary or beneficiaries of such insurance without the con- 
sent of such beneficiary or beneficiaries, but only within the 
classes herein provided. If no beneficiary within the per- 
mitted class be designated by the insured, either in his 
lifetime or by his last will and testament, or if the desig- 
nated beneficiary does not survive the insured, the insur- 
ance shall be payable to such person or persons within the 
permitted class of beneficiaries as would under the laws of 
the State of the residence of the insured be entitled to his 
personal property in case of intestacy. If no such person 
survive the insured, then there shall be paid to the estate 
of the insured an amount equal to the reserve value, if any, 
of the insurance at the time of his death, calculated on 
the basis of the American Experience Table of Mortality 
and three and one-half per centum interest in full of all 
obligations under the contract of insurance.” (40 Stat. — 
615.) | | 
This is amended by the Act of December 24, 1919 (41 
Stat. 375), to enlarge the permitted class of beneficiaries, 
and in other ways not material here. 

“Sec. 404. That during the period of war and thereafter 
until converted the insurance shall be term insurance for 
successive terms of one year each. Not later than five years 
after the date of the termination of the war as declared by 
proclamation of the President of the United States, the 
term insurance shall be converted, without medical ex- 
amination, into such form or forms of insurance as may be 
prescribed by regulations and as the insured may request. 
Regulations shall provide for the right to convert into 
ordinary life, twenty payment life, endowment maturing 
at age sixty-two and into other usual forms of insurance 
and shall prescribe the time and method of payment of the 
‘premiums thereon, but payments of premiums in advance 
shall not be required for periods of more than one month 
each and may be deducted from the pay or deposit of the 
insured or be otherwise made at his election.” (40 Stat. 
410.) 

Section 20 of the Act of October 6, 1917 (40 Stat. 400), 
provided a fund to be known as the military and naval in- 
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surance appropriation, and further provided that into this 
_ fund should be paid all premiums that might be collected 
for the insurance provided by Article IV of the Act, and 
out of it should be paid the liabilities incurred under con- 
tracts of insurance under the said Article IV. Subse- 
quently, it provided by section 18 of the Act of December 
24,1919 (41 Stat. 376), that all premiums paid on account 
of converted insurance should be deposited in the Treasury 
to the credit of the United States Government life insur- 
ance fund, and should be available for the payment of. 
losses, dividends, refunds, and other benefits provided for 
under such insurance. The Comptroller of the Treasury 
has held that all moneys payable under term insurance are 
payable from the former fund, and the moneys payable on 
converted insurance are payable from the latter, regard- 
less of when the disability occurred. (Op. Comptroller of 
the Treasury, June 19, 1920, 26 Comp. Dec. 1047.) 

In order to arrive at a solution of your problems it is 

necessary to determine (1) when the contract of term in- 
surance matures, and (2) whether same having matured, 
there is anything left which is subject to conversion under 
~ the terms of the War Risk Insurance Act. 
_. As a general principle of law it seems to be fairly. well 
established that the contingent liability of an insurer be- 
comes fixed the moment the contingency insured against 
happens, therefore the liability of the Government under 
term insurance becomes absolute upon the occurrence of 
either the death or the total permanent disability of the 
insured. 

See: Burkheiser v. Mutual Accident Ass’n. of the North- 
west, 61 Fed. 816 (7th C. C. A. 1894) ; Ratlway Mail Ass'n. 
v. Dent, 213 Fed. 981, 984 (8th C. C, A. 1914). 

A policy of term insurance matures on the happening of 
either of the events insured against, total permanent dis- 
ability or death, and ripens into a claim which is not sub- 
ject to impairment by default in further payments of 
premium, and which, in the case of a private insurance 
company, would be impaired by the company’s subsequent 
insolvency. 

See: Casualty Ins. Co’s. Case, 82 Md. 535, 571. 
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The term policy having matured into a claim by the hap- 
pening of ee event insured against it ceases to constitute 

‘insurance.’ 

To concede that one totally and permanently disabled 
may convert term insurance into a new form of insurance 
would be to admit that one similarly disabled might take 
out term insurance, and that, as I have heretofore stated 
in my opinion of July 18, 1919, he may not do. I there 
stated ““ what is provided for is a contract of insurance 
against something that may happen and not of indemnity 
for something which has already happened. If no applica- 
tion has been made when death occurs, of course there is no 
insurance; and if total permanent disability has been in- 
curred, a future application for insurance cannot cover it.” 
(31 Op. 536.) And there is nothing in the statute indicat- 
ing that Congress intended that claims which may have re- 
sulted from either the death or the total permanent dis- 
apEiy of the insured should be converted. It is “ insur- 
ance” that is made convertible. . 

It is suggested that since section 404 of the War Risk 
Insurance Act provides that “the term insurance shall be 
converted without medical examination” that Congress 
intended that conversion should be granted on application 
regardless of whether the insured may have suffered total 
permanent disability. I do not conceive this to be the 
effect of the language quoted. While it is true that no 
medical examination can be required as a prerequisite to 
converted insurance, if there is insurance in effect to con- 
vert, it does not follow that where the term insurance has 
terminated by the happening of .the contingency insured | 
against, or has lapsed for failure to pay premiums, that 
conversion shall be had. Congress has provided that as 
long as there is insurance in effect it shall be converted 
without a physical examination of the applicant; but if the 
insurance has matured or lapsed there is no insurance to 
convert; it is not the condition of the insured but the con- 
dition of the insurance that determines convertibility. 

There is nothing in the Act to indicate that Congress 
intended that matured claims arising from term insurance 
should be converted; rather a contrary inference is de- 
ducible. For instance, term insurance is payable from a 
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different fund than that from which converted insurance 
is payable, and the latter fund is accumulated wholly from 
premiums and interest from investments thereof, and it is 
not probable that Congress intended that claims arising 
from term insurance should be paid out of the fund for con- 
verted insurance and into which no premiums would from 
the very nature of the case be paid or payable by the in- 
sured. And in the opinion of the Comptroller, ante, 
claims arising from converted insurance are payable only 
from the United States Government life insurance fund 
created by the Act of December 24, 1919. The langauge of 
section 404 itself indicates a presumption by Congress that 
premiums would be payable on converted insurance, it be- 
‘ing provided that regulations “shall prescribe the time > 
and method of payment of premiums thereon, but pay- 
ments of premiums in advance shall not be required for 
periods of more than one month each and may be deducted 
from the pay or deposit of the insured or be otherwise 
made at his election.” (40 Stat. 410.) 

It being concluded that term insurance matures with the 
happening of the contingency insured against, and, that 
same having matured into a claim there is no insurance 
left to convert, the answer to your first question is that a 
soldier who has suffered total permanent disability and 
who is for that reason receiving the benefits of an award 
under a term insurance policy is not entitled to conversion, 
and his application for same should be denied. This dis- 
poses of your first question. 

This reasoning also disposes, in part, of question 2 and 
leads to the conclusion that where a soldier holding a _ 
policy of term insurance has made application for benefits 
_ thereunder because of total permanent disability, and, be- 
fore this claim is acted upon, requests conversion, the War 
Risk Insurance Bureau should deny conversion pending a 
determination as to whether the contingency insured — 
against has happened; that is, whether he is in fact totally 
and permanently disabled and his insurance therefore ma- 
tured. If the bureau in fact issues a converted policy be- 
fore the adjudication of the claim of the applicant for 
award under the term insurance, the conversion will be 
effective if at the time of conversion the claimant was not 
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totally and permanently disabled and the term insurance 
was in effect. But if it be established that at the time of 
the conversion he was already totally and permanently dis- 
abled the attempted conversion will be ineffective, as beyond 
the power of the War Risk Insurance Bureau, which, while 
authorized by statute to convert term insurance, is not 
authorized by law to grant forms of converted insurance 
when term insurance has matured or lapsed and there is 
nothing left to convert; and this is true whether the 
policy contain an incontestability clause or not. For while 
the general rule as to the effect of incontestability clauses 
in insurance policies is that they render the policies incon- 
testable for any cause except perhaps that: the insured 
came to his death in consequence of a violation of law, the 
same principles which apply to private insurance com- 
panies do not necessarily apply to governmental insurarice, 
the power of a governmental agency, such as the Bureau of 
War Risk Insurance, to bind the Government by its acts 
and declarations being limited by the scope of its statutory 
authority to do the acts or make the declarations. 

Story on the Law of Agency, sec. 307a; Lee v. Munroe, 
¢ Cranch 366; Utah Power & Light Co. v. United States, 
243 U..S. 289, 409; Pine River Logging Co. v. United 
States, 186 U. S, 279, 297. | 

And the insured,. having applied for uricltie under his 
term insurance on the ground of total permanent dis- 
ability, would not be heard thereafter to say that his rights 
under such term insurance had not matured prior to such 
application, and therefore prior to the request for con- 
version. | 

Likewise in the case covered by your third question, 
where a soldier, protected by term insurance, suffers per- 
manent total disability, and thereafter applies for con- 
version without informing the Bureau of War Risk Insur- 
ance thereof, and the bureau converts in ignorance of the 
disability, the conversion will not be binding. 

It has been suggested that the conversion may be said 
to constitute a finding of fact by the bureau that the 
insured was not, at the time of the conversion, totally 
and permanently disabled, and that they are thereafter 
estopped from making a different finding of fact. If 
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this view be accepted the insured will likewise be estopped . 
from claiming that he had suffered total permanent dis- | 
ability prior to the conversion or to claim any benefits 
that might accrue; and a subsequent application by the 
insured for benefits on account of total and permanent 
disability incurred prior to conversion would constitute 
a waiver of his right to rely on the estoppel.as against the 
Government, for the operation of an estoppel must be 
mutual. 

But where, as in question 4, a soldier protected by 
term insurance, who has suffered disability which has been 
rated by the Bureau of War Risk Insurance as less than 
total permanent, applies for conversion, and same is 
granted, the conversion is good, for thereafter the soldier 
will be estopped from claiming, and the War Risk Insur- 
-ance Bureau will be estopped from finding as a fact, that at 
the time of conversion the applicant for conversion was 
totally and permanently disabled and therefore ineligible 
for same. | | 

From the above reasoning it follows that the Director of 
the War Risk Insurance Bureau, who is empowered by 
section 13 of the Act of October 6, 1917 (40 Stat. 399). 
to “administer, execute and enforce the provisions of this 
Act, and for that purpose to have full power and authority 
to make rules and regulations, not inconsistent with the 
provisions of this Act, necessary or appropriate to carry 
out its purposes, and shall decide all questions arising under 
the Act, except as otherwise provided,’ may, with the ap- 
proval of the Secretary of the Treasury, adopt a regu- 
lation requiring the applicant for conversion to state in 
his application whether or not he is totally and perma- 
nently disabled, to the end that if he states that he is so 
permanently and totally disabled conversion shall be de- 
nied; and failure to so state shall constitute on his part a 
waiver of the right of the director to cancel his policy 
of converted insurance should it subsequently be estab- | 
lished that such allegation was untrue and that the in- 
sured was, at the time of the application, totally and per- 
manently disabled and his term policy for that reason 
already matured at the time that conversion was had. 


f 
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The applicant who applies for conversion knowing that 
he is permanently and totally disabled will be held to have 
done so with knowledge of the limitation of the authority 
of the bureau to grant converted insurance, and ignorance 
of the law will constitute no excuse for his act. 

W hiteside et al. v. United States, 93 U.S. 247, 257. 

_ Respectfully, . | 
A. MITCHELL PALMER, 


To the SECRETARY OF THE TREASURY. 





PHILIPPINE BOND ISSUE. 


The proposed issue by the city of Manila, P. I., of $2,750,000 of bonds 
for the purpose of acquiring or constructing permanent improve- 
ments being authorized by the Act of the Philippine Legislature 
of February 24, 1920 (numbered 2894), the bonds, if and when 
issued in the form and under the conditions stated, will be valid 
obligations of the city of Manila. 


DEPARTMENT OF JUSTICE, 
January 7, 1921. 

Sir: I beg to acknowledge receipt of your letter of 
December 9, 1920, requesting an expression of my opin- 
ion as to the legality of a proposed issue by the city of 
Manila, Philippine Islands, of $2,750,000 of bonds pur- 
porting to be issued under the authority of section 11 
of the Act of August 29, 1916 (39 Stat. 545, 548), pro- 
viding a more autonomous government for the Philippine 
Islands, and the Act of the Philippine Legislature num- 
bered 2894, approved February 24, 1920. 

Section 11 of the Act of August 29, 1916, so far as 
material here, provides that— 7 
«* * * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by the 
Philippine Government or any provincial or municipal — 
government therein, as may be provided by law and to 
protect the public credit: Provided, however, that the 
entire indebtedness of the Philippine Government created 
by the authority conferred -herein shall not exceed at 
any one time the sum of $15,000,000, exclusive of those 


The Secretary of War. 391 


obligations known as friar land bonds, nor that of any 
province or municipality a sum in excess of seven per 
centum of the aggregate tax valuation of its property at 
any one time.” | 

Section 1 of the Act of the Philippine Legislature ap- 
proved February 24, 1920, so far as material here, author- 
izes provincial and municipal governments and chartered 
cities— | 
“*" * * subject to the recommendation of the Secretary 
of Finance and the approval of the Council of State, to 
incur indebtedness and issue their bonds covering the same, 
in such sums that the total of outstanding obligations of 
the province, municipality or city shall not be in excess 
of seven per centum of the aggregate tax valuation of 
its property at any one time, for the purpose of acquir- 
ing or constructing such permanent improvements as may 
be necessary or advisable in the public interest.” | 

That the Philippine Legislature had power to confer 
upon the cities of the Philippine Islands authority to 
issue bonds for the purpose of acquiring or constructing 
permanent improvements is no longer open to doubt. | 

From your letter and the papers inclosed therewith it 
appears that the proposed issue will not cause the total 
bonded indebtedness of the city of Manila to exceed 7 
per cent of the aggregate tax valuation of its property. 
- Whether or not the amount of the proposed issue, when 
added to the present entire indebtedness of the Philip- 
pine Government, will cause that indebtedness to exceed 
$15,000,000 does not appear. But in my opinion this is 
immaterial, since the provision of section 11 of the Act 
of August 29, 1916, limiting the amount of the indebted- 
ness that may be incurred by the Philippine Government 
to $15,000,000 does not limit the amount .of indebtedness 
that may be contracted by any municipal subdivision. 

It further appears that the Secretary of Finance has 
recommended and the Council of State has approved the 
proposed bond issue, and that the latter has fixed the 
rate of interest the bonds shall bear at 5$ per cent per 
annum and designated December 1, 1920, as the date of 


issue. 
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The draft of the proposed bond attached to your letter | 
recites that the city of Manila is indebted to or 
assigns in the sum of $1,000. It is dated December 1, 
1920, redeemable at the pleasure of the city of Manila’ 
after December 1, 1930, and payable December 1, 1950, 
with interest at the rate of 54 per cent per annum, pay- 
able quarterly. Both principal and interest are payable 
at the office of the Treasurer of the United States in gold 
coin of the United States of the present standard value. 





~ It therefore complies in its formal aspects with the re- 


quirements of the Act of February 24, 1920. 

The resolution of the municipal cand of the city of 
Manila authorizing the issuance of the proposed bonds 
has not been submitted to me, but I assume that it will 
show that they are being issued for a purpose author- 
ized by the. Act of the Philippine Legislature of Feb- 
ruary 24, 1920. Upon this assumption I am of the opin- 
ion that the proposed bonds, if and when issued in the 
form and under the conditions stated, will be valid obli- 
gations of the city of Manila. 

Respectfully, : 
; A. MITCHELL PALMER, 


To the Secretary or War. 





NATIONAL PROHIBITION ACT—ISSUANCE OF WHOLESALE 
PERMITS. 


Under the National Prohibition Act the authority of the Commis- 
sioner of Internal Revenue to issue permits for the sale in whole- 
sale quantities of intoxicating liquor is limited to manufacturers 
and wholesale druggists. 

The authority of the Commissioner of Internal Revenue to issue 
permits for the sale in wholesale quantities of industrial alcohol 
is limited to manufacturers and wholesale druggists if said alcohol 
is fit for beverage purposes; but not if it is denatured so as to be 
unfit for such purposes. | 
: DEPARTMENT OF JUSTICE, 

January 14, 1921. 
Sir: This will acknowledge receipt of your letter re- 
questing my opinion upon the following questions arising 
under the National Prohibition Act (41 Stat. 305) : 
“1, Is the authority of the Commissioner. of Internal 
Revenue to issue permits for the sale in wholesale quanti- 
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ties of intoxicating liquor (other than industrial alcohol) 
limited to manufacturers and wholesale druggists? 

“2. Is the authority of the Commissioner of Internal 
Revenue to issue permits for the sale in wholesale quanti- 
ties of industrial alcohol limited as to any particular class 
or classes of persons? 

“3, If you should answer the first question in the nega- 
tive has the Commissioner of Internal Revenue, with or 
without the approval of the Secretary of the Treasury, 
authority under the Volstead Act to limit the number of 
wholesale liquor permits for the entire United States and 
such territories as are covered by that Act, as well as the 
‘authority to limit the number of wholesale liquor permits 
in any particular State or subdivisions of States, depend- 
- ing upon the question of fact as to how many permits are 
reasonably necessary in such localities for a reasonable 
distribution of intoxicating liquors? ” 

The significant portions of the Act bearing on questions 
1 and 2 are as follows: 

“TrrtE II, Sec. 3. No person shall on or after the date 
when the eighteenth amendment to the Constitution of the 
United States goes into effect, manufacture, sell, barter, 
transport, import, export, deliver, furnish or possess any 
intoxicating liquor except as authorized in this Act, and 
all the provisions of this Act shall be liberally construed 
to the end that the use of intoxicating hquor as a beverage 
may be prevented. 

“Liquor for nonbeverage purposes and wine for sacra- 
mental purposes may be manufactured, purchased, sold, 
bartered, transported, imported, exported, delivered, fur- 
nished and possessed, but only as herein provided, and the 
commissioner may, upon application, issue permits there- 
for :— | 

“Sec.4.* * *. 

“ A person who manufactures any of the articles men- 
tioned in this section may purchase and possess liquor for 
that purpose, but he shall secure permits to manufacture 
such articles and to purchase such liquor, give the bonds, 
keep the records, and. make the reports specified in this 
Act and as directed by the commissioner. No such manu- 
facturer shall sell, use, or dispose oi any liquor otherwise 
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than as an ingredient of the articles authorized to be manu- 
factured therefrom. 

“Sec. 6. No one shall manufacture, sell, — kei 
port, or prescribe any liquor without first obtaining a per- 
mit from the commissioner so to do, except that a person 
may, without a permit, purchase and use liquor for medic- 
inal purposes when prescribed by a physician as herein pro- 
vided, and except that any person who in the opinion of the 
commissioner is conducting a bona fide hospital or sana- 
torium engaged in the treatment of persons suffering from 
alcoholism, may, under suce rules, regulations, and condi- 
tions as the commissioner shall prescribe, purchase and use, 
in accordance with the methods in use in such’ institution, 
liquor, to be administered to the patients of such institution 
under the direction of a duly qualified physician employed 
by such institution. 

«* * * No permit shall be issued to anyone to sell 
liquor at retail, unless the sale is to be made through a 
pharmacist designated in the permit and duly licensed 
under the laws of his State to compound and dispense 
medicine prescribed by a duly licensed physician. 

sk oe 2 2 ox Ze 

“ Nothing in this title shall be held to apply to the manu- 
facture, sale, transportation, importation, possession, or 
distribution of wine for sacramental purposes, or like re- 
ligious rites, except section 6 (save as the same requires a 
permit to purchase) and section 10 hereof, and the pro- 
visions of this Act-prescribing penalties for the violation 
of either of said sections. No person to whom a permit may 
be issued to manufacture, transport, import, or sell wines 
for sacramental purposes or like religious rites shall sell, 
barter, exchange, or furnish any such to any person not a 
rabbi, minister of the gospel, priest, or an officer duly au- 
thorized for the purpose by any church or congregation, 
nor to any such except upon an application duly subscribed 
by him, which application, authenticated as regulations 
may prescribe, shall be filed and preserved by the seller. 
The head of any conference or diocese or other ecclesiastical 
jurisdiction may designate any rabbi, minister, or priest 
to supervise the manufacture of wine to be used for the 
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purposes and rites in this section mentioned, and the per- 
son so designated may, in the discretion of the commis- 
sioner, be granted a permit to supervise such manufacture. 

“Src. 10. No person shall manufacture, purchase for 
sale, sell, or transport any liquor without making at the 
time a permanent record thereof showing in detail the 
amount and kind of liquor manufactured, purchased, sold, 
or transported, together with the names and addresses of 
the persons to whom sold, in case of sale, and the con- 
signor and consignee in case of transportation, and the time 
and place of such manufacture, sale, or transportation. 

“Sec. 11. All manufacturers and wholesale or retail drug- 
gists shall keep as a part of the records required of them 
a copy of all permits to purchase on which a sale of any 
liquor is made, and no manufacturer or wholesale drug- 
gist shall sell or otherwise dispose of any liquor except at 
wholesale and only to persons having permits to purchase 
in such quantities. 

“Sec. 12. All persons manufacturing liquor for sale 
under the provisions of this title shall securely and perma- 
nently attach to every container thereof, as the same is 
manufactured, a label stating name of manufacturer, kind 
and quantity of liquor contained therein, and the date of 
its manufacture, together with the number of the permit 
authorizing the manufacture thereof; and all persons 
possessing such liquor in wholesale quantities shall securely 
keep and maintain such label thereon; and all persons 
selling at wholesale shall attach to every package of liquor, 
when sold, a label setting forth the kind and quantity of 
liquor contained therein, by whom manufactured, the date 
of sale, and the person to whom sold; which label shall 
likewise -be kept and maintained thereon until the liquor 
is used for the purpose for which -uch sale was authorized. 

“Src. 17. It shall be unlawful to advertise anywhere, or 
by any means or method, liquor, or the manufacture, sale, 
keeping for sale or furnishing of the same, or where, how, 
from whom, or at what price the same may be obtained 

* * * But nothing herein shall prohibit manufac- 
turers and wholesale druggists holding permits to sell 
liquor from furnishing price lists, with description of 
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liquor for sale, to persons permitted to purchase liquor, 
or from advertising alcohol in business publications or 
trade journals circulating generally among manufacturers 
of lawful alcoholic perfumes, toilet preparations, flavoring 
extracts, medicinal preparations, and like. articles: 
xk *F . 

“Sec. 37. Nothing herein shall prevent the storage in | 
United States bonded warehouses of all liquor manufac- 
tured prior to the taking effect of this Act, or prevent the 
transportation of such liquor to such warehouses or to any 
wholesale druggist for sale to such druggist for purposes 
not prohibited when the tax is paid, and permits may be 
issued therefor.” 

By virtue of the language of the first paragraph of 
section 3 above quoted, no person may manufacture, sell, 
barter, transport, import, export, deliver, furnish or pos- — 
sess, intoxicating liquor except as authorized in the Act; 
in other words, the possession and all dealings in intoxi- 
cating liquor, except as they may be authorized by the Act, 
are absolutely prohibited. 

The absolute prohibition of the above paragraph is 
modified in the paragraph which follows it, which pro- 
vides that liquor for nonbeverage and wine for sacramental 
_ purposes, may be manufactured, purchased, sold, bartered, 
exported, delivered, furnished, and possessed, but again 
there appears an express limitation upon such manufacture, 
etc., in the language “ but only as herein provided.” 

Section 4 furnishes the first exception to the absolute 
prohibitions already laid down, and enumerates first cer- 
tain articles which may be excepted from the provisions 
of the Act. The section then provides certain exceptions 
as to persons and authorizes certain dealings which he may 
have in intoxicating liquors. That is to say, “a person 
who manufactures any of the articles mentioned” may 
“ purchase ” and “ possess” liquor for that purpose. He is | 
not, however, authorized either to manufacture, sell, trans- 
port, import, or export such intoxicating liquors (except 
in so far as authority to transport may be inferred as a 
necessary accompaniment of buying. for his purposes). 
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Section 6.deals in the first three paragraphs with permits, 
and provides that anyone who may by virtue of the terms 
of the Act be authorized to manufacture, sell, purchase, or 
transport liquor must, with two exceptions, first obtain a 
permit so to do; it also places a similar limitation upon the 
prescribing of liquor by a physician, a limitation not con- 
tained in section 3. The language of this section, “no one 
shall manufacture, etc., without first obtaining a permit 
from the Commissioner so to do,” is not to be interpreted 
as enlarging the class of persons who may be authorized 
to engage in such manufacture, sale, etc., but rather it is 
to be understood as prohibiting anyone who may be other- 
wise authorized, from manufacturing, selling, etc., without 
a permit. Congress has explicitly provided in section 3 of 
the Act a rule of interpretation therefor in the language: 
“and all the provisions of this Act shall be liberally con- 
strued to the end that the use of intoxicating liquor as a 
_beverage may be prevented.” For the purpose of attaining 
this end strict rules and regulations for dealing in liquor 
for nonbeverage purposes have been provided for by Con- 
gress, to prevent the diversion-of nonbeverage liquor to bev- 
erage purposes. It 1s obvious that the concentration of 
liquor business in the hands of a few people is well cal- 
culated to render more simple and effective the restraining 
of the business within proper and legal channels. There- 
fore, it is not to be presumed that Congress intended by the 
use of the term “no persons” to mean that persons other. 
than those authorized by the Act should sell, etc. The gen- 
eral rule of construction to be applied is that when the 
general subject matter and general intent of an Act are 
clearly ascertained, general words will be restrained to it. 
The two exceptions from the limitations of section 6 are 
(1) the purchase by one for whom a bona fide prescrip- 
tion has been issued by a duly licensed and practicing phy- 
sician, and (2) the purchase and use, under rules and regu. 
lations of the Commissioner, by one who conducts a bona 
fide hospital or sanatorium for treatment of alcoholics. 
Lawful possession and such transportation as is neces- 
sarily incident to such purchase and use may be inferred in 
both instances. 
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The section, after laying down certain rules for the is- 
suance of permits, also provides that “no permit shall be 
issued to anyone to sell liquor at retail, unless the sale is to 
be made through a pharmacist designated in the permit 
and duly licensed under the laws of his State to compound 
and dispense medicine prescribed by a duly licensed phy- 
sician.” Only by inference can it be said that this language 
constitutes authorization to sell at retail; in express terms 
it prohibits the sale at retail unless the sale is to be made 
through a regularly licensed pharmacist. It neither au- 
thorizes nor limits the sale of liquor at retail by drug 
stores, but limits the granting of a permit to anyone to sell 
at retail unless the sale is to be made through a pharmacist. 
There is nothing in this language standing alone to pre- 
vent the issuance of a permit to a retail grocer provided 
his sales are to be made by a pharmacist (any grocer 
might employ one). 

The fourth paragraph of section 6 deals with the use 
of wine for sacramental purposes, and excepts its sale, 
transportation, importation, possession, and distribution 
from the provisions of the Act, except section 6 (save as 
it requires a permit to purchase), section 10, and the pen- 
alty provisions. This paragraph, however, prohibits the 
furnishing of wine for sacramental purposes to anyone not 
a rabbi, minister of the gospel, priest, or an officer of a 
church duly authorized by a church or congregation, there- 
fore dealing in such wines, except by the manufacturer or 
importer, is prohibited. 

By the terms of section 10 a further ‘duty is imposed 
upon persons who may manufacture, purchase for sale, sell 
or transport liquor, in that it senaires that such persons 
shall make a permanent record of each transaction. Here, 
again, as in section 6, the class of persons who may manu- 
facture, purchase for sale, sell or transport is not enlarged, 
but an additional duty is laid on those who may be else- 
where authorized to maufacture, purchase for sale, sell or 
trai sport. 

In section 11, for the first time in the Act, reference is 
made to wholesale and retail druggists, and it is provided 
that they shall keep as part of their records, copies of all 
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permits to purchase on which a sale of any liquors is made, © 
and further that no manufacturer or wholesale druggist 
shall sell or dispose of liquor except at wholesale, and only 
to persons having permits to purchase in such quantities. 
We are driven to conclude by this section either that Con- 
gress intended that liquor should be sold only by retail 
and wholesale druggists and manufacturers, or that others 
who may sell are not to be required to keep as a part of 
their records a copy of all permits to purchase on which 
they make a sale. There is a necessary inference from this 
section that wholesale and retail druggists may sell and it 
was unquestionably not the intention of Congress that 
greater restrictions should be laid on them than on others, 
were others to be permitted to sell. The unavoidable in- 
ference from this section is that Congress had in mind, and 
intended when it enacted same, that only druggists and 
manufacturers should sell. 

Section 12, which imposes additional duties upon manu- 
facturers, and persons selling at wholesale, does not either 
directly or inferentially by the use of the phrases “all 
persons possessing such liquor in wholesale quantities,” 
and “all persons selling at wholesale,” authorize such pos- 
session and sale by persons not otherwise authorized. “All 
persons,” as therein used, comprehends only the manufac- 
turers and wholesale druggists referred to in section 11. 
In section 17 reference is again had to manufacturers and 
wholesale druggists, and they are authorized to furnish — 
price lists of liquors, etc. It is not probable that Congress 
intended to permit others than manufacturers and whole- 
sale druggists to sell and yet to deny such persons what 
they allow to the latter, namely, this right to furnish price 
lists. | 

Section 37 authorizes the storage in United States bonded 
warehouses of liquor manufactured prior to the taking 
effect of this Act and the transportation of same to such 
bonded warehouses or to wholesale druggists. By this 
section Congress apparently sought tc provide an outlet 
for the floor stocks which wholesale liquor dealers had on 
hand when the Act went into effect; this would have been 
unnecessary had Congress intended that wholesale liquor . 
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dealers should continue to sell for any purpose; and a like 
inference is deducible from the fact that no provision is 
made in the section for the transfer of these liquors except 
to bonded warehouses and wholesale druggists. Permits 
are issuable for such transportation of such liquor, and 
by inference any other transportation is unauthorized and 
therefore illegal. Wholesale liquor dealers, who, before 
the Act went into effect, stored their hquors in bonded 
warehouses, are permitted, by virtue of section 3, to dis- 
pose of their warehouse receipts for same to manufacturers 
and wholesale druggists; but the right to withdraw said 
liquors from bonded warehouses is granted ta manufac- 
turers and wholesale druggists only. | | 

My conclusion is that Congress intended that liquor for 
nonbeverage purposes should be dealt in only by manu- 
facturers and the wholesale and retail druggist; and sold 
- by retail druggists only through a licensed pharmacist. 
As to industrial alcohol, in so far as the term is applied 
to denatured alcohol, that is, alcohol which is not fit for 
beverage purposes, the above provisions do not apply since 
the words.“ liquor” and “ intoxicating liquor,” as defined 
in section 1 of Title IJ, while including alcohol, do not 
include alcohol which is not “fit for beverage purposes.” 
Section 10 of Title III provides that “ alcohol lawfully de- 
natured may, under regulations, be sold free of tax either 
for domestic use or for export”; and section 13 provides that - 
the Commissioner of Internal Revenue shall issue regula- 
tions respecting industrial alcohol plants, and “the distri- 
bution, sale, export, and use of alcohol which may be 
necessary to secure the revenue, to prevent diversion of the 
alcohol to illegal uses, etc.” This section seems to furnish 
the only limitations upon industrial alcohol found in Title 
ITI, but in so far as acohol fit for beverage purposes is con- 
cerned, they are in addition to those laid down in Title IT. 

In conclusion your questions are answered as follows: 
1. The authority of the Commissioner of Internal Rev- 
enue to issue permits for the sale in wholesale quantities of 
intoxicating liquor is limited to manufacturers and whole- 
sale druggists. | 

2. The authority of the Commissioner of Internal Rev- 
enue to issue permits for the sale in wholesale quantities 
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of industrial alcohol is limited to manufacturers and whole- 
sale druggists if said alcohol is fit for beverage purposes; 
but not if it is denatured so as to be unfit for such purposes. 
3. The above answer to your first qoeen renders un- 
necessary an answer to the third. 
Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF THE ‘TREASURY. 





CONSTRUCTION OF WORD “SHALL” IN THE NATIONAL 
PROHIBITION ACT. 


The word “ shall,” as used in section 9, Title II, of the National 
Prohibition Act and herein indicated by underscoring, is man- 
datory and not Seen arn 


DEPARTMENT OF JUSTICE, 
January 25, 1921. 

Sir: I have the honor:to reply to your letter of November 
27, 1920, requesting an opinion as to whether the word 
“shall ” is to be construed as directory or mandatory in the 
instances hereinafter indicated by underscoring in section 
9 of Title II of the Act of October 28, 1919 (41 Stat. 311), 
known as the “ National Prohibition Act.” 

Said section 9 provides as follows: 

“Tf at any time there shall be filed with the commis- 
sioner a complaint under oath setting forth facts showing, 
or if the commissioner has reason to believe, that any per- 
son who has a permit is not in good faith conforming to 
the provisions of this Act, or has violated the laws of any 
State relating to intoxicating liquor, the commissioner or 
his agent shall immediately issue an order citing such per- 
son to appear before him on a day named not more than 
thirty and not less than fifteen days from the date of serv- 
ice upon such permittee of a copy of the citation, which 
citation shall be accompanied by a copy of such complaint, 
or in the event that the proceedings be initiated by the com- 
_ missioner with a statement of the facts constituting the 
violation charged, at which time a hearing shall be had 
unless continued for cause. Such hearings shall be held 
within the judicial district and within fifty miles of the 
place where the offense is alleged to have occurred, unless 
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the parties agree on another place. If it be found that 
such person has been guilty of willfully violating any such 
laws, as charged, or has not in good faith conformed to 
the provisions of this Act, such permit shall be re- 
voked, x & * 9 | 

The rule of construction of the word “shall” is stated 
in section 640, Lewis’ Sutherland Statutory Construction, 
Second Edition: 

“The word ‘shall’ in its ordinary sense is imperative. 
When the word ‘shall’ is used in a statute, and a right or 
benefit to any one depends upon giving it an imperative 
construction, then that word is to be regarded as peremp- 
tory. But the intent of the act controls, and when the 
spirit and purpose of the act require the word ‘shall’ to 
be construed as permissive it will be done.” 

Stroud’s Judicial Dictionary says: 

“Whenever a statute declares that a thing shall be done 
the natural and proper meaning is that a peremptory man- 
date is enjoined. But where the thing has reference to— 

“(a)-The time or formality of completing any public 
act, not being a step in litigation, or accusation, the enact- 
-ment will generally be regarded as merely directory, unless 
there be words making the thing done void if not done in 
accordance with the prescribed requirements.” 

In the case of French v. Edwards, 80 U. S. 506, 511, it 
was held that statutory requisitions intended for onidanie 
of officers in conduct of their business are directory unless 
acompanied by words importing that the acts shall not be 
done in any other manner or time; but when intended for 
the protection of the citizen, they are mandatory. In West 
Wisconsin Railway Co. v. Foley, 94 U. S. 100, 103, the 
court said: “‘ Shall’ ought undoubtedly to be construed as 
meaning ‘must’ for the purpose of sustaining or enforcing 
an existing right.” See also construction of the word 
“may” in U.S. v. Thoman, 156 U.S. 353, 359. 

In 35 Cyc. 1451, it is said: “As used in statutes, the word 
(shall) is generally mandatory * * * it may be-con- 
strued to mean ‘may’ when no right or benefit * * * is 
sacrificed, either to the public or to any individual.” In 
City of Newton v. Board, 112 N. W. 167 (Towa), the court 
said, in construing a State statute: “The uniform rule 
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seems to be that the word ‘shall,’ when addressed to public 
officials, is mandatory and excludes the idea of discretion.” 
In a somewhat recent case of Eddy v. State Board, 163 Pac. 
| 245 (Nev. ),-a statute providing that the State board “shall — 
recognize licenses” was held to be mandatory, the court 
emphasizing that the word “shall” is to be construed ac- 
cording to legislative intent as gathered from the whole 
statute. 

Looking to the language of the Act wa the legislative | 
intent to be gathered therefrom, Section I of Title II de- — 
_ fines various terms by providing that each “shall mean 
* * ¥*” Section 2 provides that the commissioner and 
his assistants “shall investigate and report” violations to 
the United States attorney, who is thereby charged with 
prosecuting the offenders, and “may swear out warrants.” 
Section 2 provides, “No person shall * * * manufac- 
ture, sell, barter * * *, except as authorized in this 
Act.” Section 6 provides, “ No person shall manufacture, 
sell * * * without a permit,” and further provides, 
“The commissioner may prescribe the form of all per- 
mits * * *, Before any permit is granted, the com- 
missioner may require abond * * *.” Section 8 provides, 
“ The commissioner shall cause to be printed blanks for the 
prescriptions herein required * * *.” Further, a general 
legislative intent appears in section 3 as follows: “ All the 
provisions of this Act shall be liberally construed to the 
end that the use of intoxicating liquor as a beverage may be 
prevented.” | 

The first “shall” now in question, in so far as it re- 
lates to the provision “not more than thirty and not less 
than fifteen days” is clearly mandatory. That it is equally 
obligating i in its reference to “ immediately issue an rerid 
is strongly indicated by the employment of the word “i 
mediately,” and is confirmed by a consideration of the ease 
and clarity with which the Congress could have formulated 
a directory clause by the simple substitution of “may” for 
“ shall,” as frequently was done in other clauses of the Act. 
Indeed, assuming that it was the intent of the Congress to 
enact in this instance a mandatory provision, it is difficult 
to conceive how it could more adequately have expressed . 
that intent than by the language actually used. 
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These considerations and the apparent general legisla- 
- tive intent that the Act shall be strictly enforced compel 
the conclusion that the tendency of judicial construction of 
the word “shall”.in the authorities above cited, ought to 
obtain in the instances now in question. It seems clear 
that Congress intended that the commissioner must proceed 
with an inquiry against the permittee in every case of speci- 
fied cause, and must revoke such permit in every case of a 
finding of willful guilt. Accordingly, I am of opinion that 
the word “shall,” as used in the two mentioned instances in 
said section 9, is mandatory, and not discretionary. 
Very truly, yours, 3 
A. MITCHELL PALMER. 
To THE SECRETARY OF THE TREASURY. 


CUSTOMS LAWS—IMPORTATION OF INTOXICATING LIQ- 
UORS—ILLEGAL IMPORTATION OF DUTY-FREE MER- 
CHANDISE. 


Intoxicating liquors and the bottles containing such liquors are 
dutiable only when imported in compliance with the Peeurations 
of the Commissioner of Internal Revenue. ) 

The illegal importation of duty-free merchandise constitutes a 
fraud upon the customs revenue within the meaning of section 4 
of the Act of June 22, 1874 (18 Stat. 186), and awards may be 
made to informers based on the recovery from any fines, penal- 
ties, or forfeitures incurred by such illegal importation of free 
merchandise. 

DEPARTMENT OF JUSTICE, 
January. 27,:1921 

Sir: I beg to oe receipt of your letter of N O- 
vember 17, 1920, requesting an expression of my opinion 
upon the following questions: 

“(1) Are intoxicating liquors or bottles containing such 
liquors dutiable articles and, therefore, susceptible of be- 
ing smuggled within the definition of the proviso in sec- 
tion 4 of the Act of June 22, 18742” | 

Said proviso reads as icliows: 

“That for the purposes of this Act smuggling shall be 
construed to mean the agt, with intent to defraud, of bring- 
ing into the United States, or, with like intent, attempting 
to bring into the United States, dutiable articles without 
passing the same, or the package containing the same, 
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through the customhouse, or submitting them to the officers 
of the revenue for examination.” (18 Stat. 186.) 

Under the provisions of Title II, section 3, of the Vol- 
stead Act (41 Stat. 308), intoxicating liquors can not be 
imported without a permit for their importation, which 
may be obtained from the Commissioner of Internal Rev- 
enue upon compliance with the regulations prescribed by 
him. Although there exists no prohibition against the im- 
portation of glass bottles as such, I think that the pro- 
hibition of the Volstead Act against the importation of 
intoxicating liquors without a permit applies to the glass 
bottles containing them. It follows that intoxicating 
liquors and the bottles containing them are dutiable only 
when imported in compliance with the regulations of the 
Commissioner of Internal Revenue. 

“ (2) Does the illegal importation of duty-free ‘iannillunien. 
dise constitute a fraud upon the customs revenue within the 
meaning of the last sentence of section 4 of the Act of 
June 22, 1874, and can awards to informers be made based 
on the recovery from any fines, penalties, or forfeitures 
incurred by such illegal importation of free merchandise? ” 

The last sentence of section 4 of the Act of June 22, 187 4, 
reads as follows: 

“And whenever any person not an officer of the United 
States shall furnish to a district attorney, or to any chief 
_ officer of the customs, original information concerning any 
fraud upon the customs revenue, perpetrated or contem- 
plated, which shall lead to the recovery of any duties with- 
held, or of any fine, penalty, or forfeiture incurred, whether 
by importers or their agents, or by any officer or person 
employed in the customs service, such-compensation may,. 
on such recovery, be paid to such person so furnishing 
information as shall be just and reasonable, not exceeding 
in any case the sum of five thousand dollars; which com- 
pensation shall be paid, under the direction of the Secre- 
tary of the Treasury, out of any money appropriated for 
that purpose.” (18 Stat. 186.) 

Under the terms of this provision compensation is to be 
paid to persons furnishing original information of a 
“ fraud upon the customs revenue” not merely where such 
information leads to the recovery of duties withheld, but 
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also whenever it leads to the recovery of fines, penalties, 
or forfeitures incurred because of violations of the cus- 
toms laws other than the withholding of duties. Romie lk 
therefore, a “fraud upon the customs revenue” is com- 
mitted not merely where pecuniary damage is caused to 
the United States by the withholding of duties, but when- 
ever a violation of the customs laws is committed punish- 
able by fine, penalty, or forfeiture. 

The provisions of the customs laws with regard to the 
importation of merchandise are equally applicable to duty- 
free as to dutiable goods, and where such provisions are 
not complied with the goods are subject to forfeiture under 
Revised Statutes, section 3082. (United States v. Fifty 
Waltham Watch Movements, 1389 Fed. 291; E’stes v. United 
States, 227 Fed. 818; United States v. Twenty-Five Pic- 
tures, 260 Fed. 851; Goldman v. United States, 263 Fed. 
340.) 

I am therefore of the opinion that your second question 
should be answered in the affirmative. 

Respectfully, | 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 





NAVAL OFFICERS—RETIREMENT—PROMOTION. 


The Act of August 5, 1882 (22 Stat. 286), provides that no officer 
of the Navy shall be promoted after his retirement, and hence 
section 1481 of the Revised Statutes is thereby repealed to the 
extent that it conflicts with the aforesaid Act. 

The Act of August 5, 1882, supra, applies to all officers irrespective 
of the time when they entered the naval service. 

DEPARTMENT OF JUSTICE, 
January 28, 1921. 

Sir: I beg to acknowledge receipt of your letter of Sep- 
tember 24, 1920, requesting an expression of my opinion 
upon the following questions: 

“ Does the Act of 5 August, 1882 (22 Stat. 286), repeal 
so much of the Act of 3 March, 1871 (16 Stat. 537), em- 
bodied in section 1481, Revised Statutes, as authorizes the 
promotion to the grade of commodore on the retired list 
of the Navy of those retired staff officers who have com- 
pleted forty years from their entry into the service but 
who had not actually served forty years before their re- 
tirement upon attaining the age of sixty-two years? 
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“If so, does such repeal operate only to discontinue the 
authority for the promotion on the retired list of those 
staff officers who entered the service subsequent to 5 
August, 1882, the date of the approval of said Act, or does 
it also bar the promotion on the retired list of those staff 
officers who were already in the service at the time of the 
approval of said Act of 5 August, 1882?” 

Revised Statutes, section 1481, provides that— 

“ Officers of the Medical, Pay, and Engineer Corps, 
chaplains, professors of mathematics, and constructors, who 
shall have served faithfully for forty-five years shall, 
when retired, have the relative rank of commodore; and 
officers of these several corps who have been or shall be 
retired at the age of sixty-two years, before having served 
for forty-five years, but who shall have served faithfully 
until retired, shall, on the completion of forty years from 
their entry into the service, have the relative rank of 
commodore.” 

The Act of August 5, 1882 (22 Stat. 286), provides 
that— 

“ Hereafter there shall be no promotion or increase of 
pay in the retired list of the Navy, but the rank and pay 
of officers on the retired list shall be the same that they 
are when such officers shall be retired.” 

The latter Act expressly declares in the plainest lan- 
guage that no officer shall be promoted after his retire- 
ment, thereby repealing Revised Statutes, section 1481, to 
the extent that it conflicts with it. The Act in terms ap- 
plies to all officers irrespective of the time when they en- 
tered the service, and a construction which limited its 
application to those who entered the service subsequent 
- to its passage would be unwarranted by its language and 
contrary to the construction which has been put upon the 
Act by your Department ever since its enactment. Con- 
gress had the power té make such a statute applicable to 
officers who had entered the service before its passage 
(Crenshaw v. United States, 184 U. 8S. 99), and it has 
clearly done so. 

Respectfully, 
| A. MITCHELL PALMER, 
To the SecrEeTaRY oF THE Navy. 

89836 ° —22—voL 32 29 
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RIGHT OF WAR DEPARTMENT TO USE CERTAIN RADIO 
INVENTIONS. 


A contract of license under certain radio patents having been en- 
tered into between the National Radio Telegraph Company and 
the Secretary of the Navy, the War Department may avail itself 
of the benefits of such license. 

The license in question runs for the full unexpired terms of the 
patents under which the license is granted. 

DEPARTMENT OF JUSTICE, 
February 4, 1921. 


Sir: On Nov ember 12, 1920, you requested my opinion 
as to, first, whether the War Departinent could avail itself 
of a License under certain radio patents, by reason of a 
contract of license entered into between the International 
Radio Telegraph Co. and the Secretary of the Navy; and, 
second, as to whether the license so granted was for the life 
of the patents or for a more limited period. 

In answer to the first question it is my opinion that the 
War Department may avail itself of the benefits of the 
license referred to, and to the second question that such 
license runs for the full unexpired terms of the patents - 
under which the license is granted. 

Under date of May 15, 1918, the United States acquired 
by purchase all the real and personal property of the Poul- 
sen Wireless Corp. and the Federal Telegraph Co., which 
transaction included the transfer of deeds for the respec- 
tive companies’ numerous radio stations and also assign- 
ments of all inventions, patents, etc., to which these com- 
panies had title. The instrument of sale was executed on 
behalf of the United States by the Secretary of the. Navy, 
and the respective companies by their proper officers. There 
can be no doubt but that the sale was made for the benefit 
of the United States, and not solely for the Navy Depart- 
ment. The agreement itself (par. 1, p. 1) reads as follows: 

“Contract of three parts made and concluded this 15th 
day of May, 1918, by and between the Frprrat TeLrecrarPH 
Company, a corporation organized and existing under the 
laws of the State of California with its principal place of 
business located in the City of San Francisco, California, 
party of the first part (hereinafter called the Federal Com- 
pany); Tue Povutsen Wrretess Corporation, a corpora- 
tion organized and existing under the laws of the State 
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of Arizona with its principal place of business located in 
the City of San Francisco, California, party of the second 
part (hereinafter called the Poulsen Corporation); and 
Tue Unrtep Srares or America, represented by the Secre- 
tary of the Navy, party of the third part (hereinafter called 
the Department ).” 


We think there can be no doubt that whenever a head 
of any executive department of the Government executes a 
contract on behalf of the United States the benefits of 
such a contract are not limited to the particular depart- 
ment, but inure to all branches of the Government in the 
absence of express limitations in the agreement. The 
United States must, in the nature of things, act through 
agents, and the mere fact that the property is purchased 
by the Navy Department for the United States, the Secre- 
tary of the Navy being the agent of the United States 
actually signing the agreement, does not, without more, 
cause the benefits of the purchase to be enjoyed solely by 
the Navy Department. 

On the 5th day of August, 1920, the Secretary of the 
Navy executed an agreement, on behalf of the United 
States, licensing the International Radio Telegraph Co., 
without royalty, to make, use, and sell the inventions cov- 
ered by the patents purchased under the agreement of June 
15, 1918, in consideration of the International Company’s 
granting to the United States a license, without royalty, 
to make and have made on its behalf for its own use cer- 
tain inventions specifically set forth. As in the agreement 
previously considered, a reading of the first paragraph 
plainly identifies the parties, to wit: The International 
Radio Telegraph Co., party of the first part, and the 
United States of America, by the Secretary of the Navy, 
party of the second part. This license agreement reads 
as follows: 

‘“SAGREEMENT., 


“A GREEMENT, made and concluded this 5th day of August, 
- 1920, by and between the International Radio Telegraph 
Company, a corporation organized under the laws of the 
State of Delaware, and having its office and principal place 
of business at Pittsburgh in the State of Pennsylvania, rep- 
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resented by its Vice President, party of the first part (here- 
inafter called the Company) and the United States of 
America, represented by the Secretary of the Navy, party 
of the cond part (hereinafter called the Department) ’ 

“ Wuereas, the Company, a strictly American organiza- 
tion with United States citizens as officers and directors, 
is desirous of conducting a radio operating and material 
business that will not in any way disadvantage the Depart- 
ment or American industry, under the conditions brought 
about under the Joint Resolution of the Congress of the 
United States No. 48 to regulate radio communication, 
approved June 5, 1920, and, 

“Wuereas, the Department now owns certain Letters 
Patent of the United States and applications for patents 
and certain inventions relating primarily to the radio 
art, including these transferred to the Department by 
contract of May 15, 1918, between the Federal Telegraph 
Company, Poulsen Wireless Corporation and the Depart- 
ment, copy appended, Exhibit ‘C,’ and certain Letters 
Patent, applications for Letters Patent, inventions and 
rights to certain other patents relating primarily to the 
radio art otherwise acquired (a list of which being set 
forth in Exhibit ‘A’ hereto attached), and 

“‘Wuereas, the Company is now the owner of certain 
Letters Patent and applications for Letters Patent relat- 
ing primarily to the radio art (a list thereof being attached 
hereto marked ‘ Exhibit B’). 

“ Now, THEREFORE, THIS AGREEMENT WITNESSETH, That for 
and in consideration of the licenses herein mutually 
granted, the parties have agreed and do hereby agree as 
follows: 

“The Department hereby grants the Company a non- 
exclusive license, without royalty, to make, use and sell for 
the purposes and to the extent which the Department has 
a right so to do, the inventions covered by the patents and 
applications for patents and the other inventions and rights 
referred to in Exhibit ‘A,’ to the full end of the term for 
which said Letters Patent are or may be granted. 

“The Company hereby grants to the Department a non- 
exclusive license, without royalty, to make and have made © 
on its behalf, only for its own use and purposes, under the 
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conditions brought about under the said Joint Resolution 
No. 48, the inventions covered by the patents referred to in 
Exhibit ‘ B,’ to the full end of the term for which said Let- 
ters Patent are or may be granted, provided that the right 
to sell apparatus embodying such inventions shall be sub- 
ject to future agreement between the parties hereto. 

“The license herein granted by the respective Licensors 
are granted upon the express condition that they shall not 
make the said Licensors or either of them lable for or on 
account of, and the said L-censors hereby disclaim liability 
for or on account of, claims based on dispute of the validity 
of the patents under which said licenses or either of them 
are granted or on other grounds of any nature or kind. 

“Neither party to this agreement will transfer to any 
other person or party this agreement, or any interest in it, 
except that the company may extend the licenses secured to 
it hereunder to the Westinghouse Electric & Manufactur- 
ing Company, a Pennsylvania corporation and its con- 
trolled companies. | 

“No member of or delegate to Congress, officer of the 
Navy nor any person holding any office or appointment 
under the Navy Department is or shall be admitted to any 
share or part of this agreement or to any benefit to arise 
therefrom, but this stipulation so far as it relates to mem- 
bers of or delegates to Congress shall not be construed to 
extend to this agreement, it being made with an incor- 
porated company. 

“In Wrirness Wuereor, the respective parties hereto 
have hereunto set their hands and seals the day and year 
first above written. 

‘“‘ Signed and sealed in the presence of : 


“Tur INTERNATIONAL Rapio TELEGRAPH CoMPANY, 
“ By Catvert Towntey, Vice President. 
“THe UNITED STATES, 
“ By F. D. Roosrvett, as Acting Secretary of the Navy. 
“R. E. L. 
“GRAHAM EGERTON, 
“ Solicitor, 
“ Asto F. D. Roosrvett, 
“ Acting Secretary of the Navy.” 
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A valid sale or disposal of Government property must be 
nuthorized by statute, so that the action of the Secretary 
of the Navy in granting a license under patents owned by 
the United States to the International Company, must be 
based upon a pdwer vested in him by congressional enact- 
ment. 

By joint action of the Senate and the House of Repre- 
sentatives approved May 10, 1918, there was passed a 
statute entitled, “An Act authorizing the President during 
the existing emergency to sell supplies, materials, equip- 
ment, or other property, heretofore or hereafter purchased, 
acquired, or manufactured by the United States, in con- 
nection with, or incidental to the prosecution of the war 
which provided: | 

“That during the existing emergency the President be, 
and he hereby is, authorized, in his discretion, and upon 
such terms as he shall deem expedient, through the head of 
any executive department, to sell any supplies, materials, 
equipment or other property heretofore or hereafter pur- 
chased, acquired or manufactured by the United States in 
connection with, or incidental to, the prosecution of the 
war, to any person, partnership, association or corporation, 
or to any foreign State or Government engaged in war, 
against any Government with which the United States is at 
war; and any moneys received by the United States as the 
proceeds of any such sale shall be covered into the Treas- 
ury of the United States and a full report of the same shall 
be forthwith submitted to Congress.” (40 Stat. 548.) 

By virtue of this statute the President is given the au- 
thority to sell through the head of any executive depart- 
ment “ property ” and such sale shall be “ upon such terms 
as he may deem expedient.” 

A license to make, use, and sell under a patent is, of 
course, property and a mutual exchange of licenses from 
the United States to the International Company is a sale of 
the license, which certainly falls within the broad power of 
sale conferred by the statute “ upon such terms as he may 
deem expedient.” That the acquisition by the United 
States of the patents under the agreement of May 15, 1918 
(supra) was a purchase of “supplies, materials, equip- 
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ment, or other property heretofore or hereafter purchased, 
acquired, or manufactured by the United States in connec- 
tion or incidental to the prosecution of the war” as con- 
templated by the statute approved May 10, 1918, (40 Stat. 
548) is thought clear and undeniable. 

The purchase of patents from the Poulsen Company and 
the Federal Company being, as I have held, a purchase by 
the United States, and the license obtained from the Inter- 
national Company being in favor of the United States, it 
is my opinion that the War Department may avail itself of 
the benefits of the license in question. 

The second query is whether or not the license granted 
by the International Radio Co. to the United States is for 
the whole term of the patents, or for a more limited period. 
This uncertainty as to the length of time to which the li- 
cense extends has its foundation, no doubt, in paragraph 4, 
page 2 of the contract of license, which reads as follows: 

“'The Company hereby grants to the Department a non- 
exclusive license, without royalty, to make and have made 
on its behalf, only for its own use and purposes, under the 
conditions brought about under the said Joint Resolution 
No. 48, the inventions covered by the patents referred to in 
Exhibit ‘ B,’ to the full end of the term for which said Let- 
ters Patent are or may be granted, provided that the right 
to sell apparatus embodying such inventions shall be sub- 
ject to future agreement between the parties hereto.” 

Joint Resolution 48 was passed authorizing the Secre- 
tary of the Navy to handle at the Government radio sta- 
tions press messages and private commercial messages un- 
der certain circumstances, and was to relieve the general 
wireless situation (41 Stat. 1061): 

“ fesolved by the Senate and House of Representatives 
of the United States of America assembled, That all land, 
ship, and airship radio stations, and all apparatus therein 
owned by the United States may be used by it for receiving 
and transmitting messages relating to Government business, 
compass reports, and the safety of ships. 

“ Sec. 2. That the Secretary of the Navy is hereby sila 
ized, under terms and conditions and at rates prescribed by 
his, which rates shall be just and reasonable, and which, 
upon complaint, shall be subject to review and revision 
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by the Interstate Commerce Commission, to use all radio 
stations and apparatus, wherever located, owned by the 
United States and under the control of the Navy De- 
partment—(a) for the reception and transmission of press 
messages offered by any newspaper published in the United 
States, its Territories or possessions, or published by citi- 
zens of the United States in foreign countries, or by any 
press association of the United States, and (b) for the re- 
ception and transmission of private commercial messages: 
Provided, That the rates fixed for the reception and trans- 
mission of commercial messages, other than press messages, 
shall not be less than the rates charged by privately owned 
and operated stations for like messages and service: Pro- 
vided further, That the right to use such stations for any 
of the purposes named in this section shall terminate and 
cease as between any countries or localities or between any 
locality and privately operated ships, whenever privately 
owned and operated stations are capable of meeting the 
normal communication requirements between such countries 
or localities or between any locality and privately operated 
ships, and the Secretary of Commerce shall have notified 
the Secretary of the Navy thereof, and all rights conferred 
by this section shall terminate and cease in any event two 
years from the date this resolution takes effect. — 

“Sec. 3. That all stations owned and operated by the 
Government, except as herein otherwise provided, shall be 
used and operated in accordance with the provisions of the 
Act of Congress entitled ‘An Act. to regulate radio com- 
munication,’ approved August 138, 1912.” 

This Act also provided that two years from the date of 
- its passage, namely, June 5, 1920, all rights conferred under 
section 2 of the Act should cease and terminate. 

The view I take of this reference in the license contract 
to Joint Resolution 48 is that in so far as that resolution 
grants to the Navy Department certain specific uses to 
which its stations may be utilized, it is applicable to the 
license given the Government by the International Radio 
Co. However, the limitation of this Resolution 48 to a 
period of two years from its date of passage does not limit 
the general license given the Government. In other 
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words, after two years have elapsed, the Government is, 
under this license, able to make and have made for it on its 
behalf and for its own use and purposes the inventions set 
forth in the agreement to the full end of the term for which 
said Letters Patent are or may be granted. 
| Respectfully, 
A. MITCHELL PALMER, 
To THE SECRETARY OF War. 





GOVERNMENT CONTRACT FOR THE PRODUCTION OF 
GLACIAL ACETIC ACID. 


The contract herein set forth, which was entered into between the 
Government and the American Electro Products Company for the 
erection and operation of a plant for the production of glacial 
acetic acid, is on its face legal; but if, in the opinion of the 
Secretary of War, the situation of the parties is such that en- 
forcement of said contract according to its letter would be un- 
conscionable, and a satisfactory adjustment can not be made, the 
matter should be settled by the court. 


DEPARTMENT OF JUSTICE, 
February 4, 1921. 


Sir: You have requested my opinion as to the legality 
of a certain contract between the Government and the 
American Electro Products Co. for the erection and opera- 
tion of a plant for the production of glacial acetic acid. 

The contract is dated February 28, 1918, is duly executed 
by the contracting company, is executed on behalf of the 
United States by A. C. Downey, Signal Corps, United 
States Army, as the contracting officer, and is approved by 
the Chief Signal Officer of the United States Army. 

The substance of the'material provisions of the contract 
is as follows: 

“The contractor was to erect within nine months at a 
cesignated place in Canada a plant of certain specified 
capacity for the production of glacial acetic acid. The 
estimated cost of the plant was $1,500,000. The entire out- 
put of acid up to 18,000 short tons was to be sold to, re- 
ceived and paid for, by the United States, which had the 
option of taking more of the acid if desired. 
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“The Government was to advance to the contractor the 
cost of construction and equipment of the plant, estimated 
at $1,500,000, but such advance was not to exceed 30 per 
cent of the total purchase price of the supplies contracted 
for. The contractor was to repay to the Government the 
amount of such advance with interest and give certain 
specified collateral as security for such repayment. ‘The 
Government was authorized to deduct from all payments 
to the contractor for acid delivered an amount equal to 
0.0838 cent per pound plus a charge for interest on said 
advance, which deductions were to be applied in cancella- 
tion of the advance made by the Government and interest 
thereon. 

“ For the first 9,000 tons delivered the Government was 
to pay the cost of manufacture plus a profit of 0.01112 
cents per pound, and plus an allowance for amortization at 
the rate of 0.0833 cents per pound, which latter item was 
to cover the entire cost of construction and equipment of 
the plant except interest. For amounts delivered after 
the first 9,000 tons the Government was to pay the cost of 
manufacture plus a profit of 1,4; cents per pound, such cost 
to be determined by the Government’s accounting officer. 

“Tf under the foregoing provisions the Government did 
not obtain repayments of the tota: amount of the advance 
with interest due, or if the contractor should not furnish 
the Government the supplies in full or in part, as provided 
in the contract, the contractor agreed to return to the Gov- 
.ernment on demand any balance of said advance after de- 
ducting the total of any repayments made, together with 
all liquidated accounts that might have been due and 
owing from the Government to the contractor. 

“Tf the Government terminated the contract for any 
reason other than for a default on the part of the con- 
tractor, the Chief Signal Officer of the U. 8S. Army was 
to determine (a) the amount of all advances made by the 
Government and not repaid at the date of such termination, 
together with such other amounts, if any then due.by the 
contractor to the Government; (0) the amount represent- 
ing the liquidation of the just claims of the contractor 
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against the Government having regard to the contractor’s 
right to manufacture and deliver the material contracted 
for and the prior termination of the contzact by the Gov- 
ernment. If upon determination a general balance was 
found to be due from the contractor to the Government the 
contractor was to repay such amount of balance of said 
advance as should be due, with interest. 

“The Government agreed, as part of the cost of the 
plant, to pay the contractor $75,000 for technical oversight 
and supervision of the erection and equipment of the plant 
by the general officers of the contractor during the period 
_ of construction. 

“Coal was to be supplied by the Government, if neces- 
sary, at $9 per ton, and if the price of coal exceeded that 
amount per ton the additional price was to be charged and 
paid as an additional cost of manufacture. 

“The Government was to furnish the necessary tank cars 
and steel drums for shipping the materials. 

“In the event of failure of the contractor to comply with 
the terms of the contract it could be terminated by the Gov- 
ernment upon written notice. Upon such termination the 
Government had the right to take over the plant and oper- 
ate it, in which event it was to pay the contractor a reason- 
able rental. The Government had the right to terminate 
the contract upon written notice after 9,000 tons of acid 
had been delivered.” 

The contract recites that the contracting officer acted 
under your direction in executing the contract, and as there 
is no suggestion from you to the contrary I assume that he 
was authorized to execute it on behalf of the United States. 

The object of the contract was to secure as quickly as 
possible supplies needed by the Government in the prosecu- 
tion of the war. The contract provides that in order to 
expedite the delivery of the material contracted for, the 
Government was to advance to the contractor such amount 
as should be required to meet the capital expenditure to be 
made by the contractor, estimated at $1,500,000, but not 
to exceed 30 per cent of the total purchase price of the 
materials contracted for. This provision was in conformity 


~ 
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with section 5 of the Act of October 6, 1917 (40 Stat. 383), 
which provides as follows: 

“That the Secretary of War and the Secretary of the 
Navy are authorized, during the period of the existing 
emergency, from appropriations available therefor to ad. 
vance payments to contractors for supplies for their respec- 
tive departments in amounts not exceeding thirty per 
centum of the contract price of such supplies: Provided, 
That such advances shall be made upon such terms as the 
Secretary of War and the Secretary of the Navy, respec- 
tively, shall prescribe and they shall require adequate 
security for the protection of the Government for the 
payments so made.” | 

In conformity with the requirement of this statute the 
contract also contained a provision for the giving by the 
contractor of collateral security for the advance to be made 
by the Government. 

I am not advised of the market price of glacial acetic 
acid at the time of the execution of the contract, but, from 
a memorandum of an auditor of the Air Service Section of 
the War Department, transmitted with your letter, it ap- 
pears that the market value of such acid in January, 1918, 
was 34 cents per pound, and in July, 1918, was 40 cents per 
pound. From computations which may be made from the 
figures given in the contract it appears that if the contract 
should be fully performed and the Government should re- 
ceive the 18,000 tons or 36,000,000 pounds of acid con- 
tracted for, the cost to the Government for the first 
18,000,000 pounds delivered would be approximately 20 
cents per pound, and for the next 18,000,000 pounds would 
be at cost, plus 1,4, cents per pound. The prices agreed to 
be paid for the supplies would appear, therefore, to be less 
than the market price. 

While the terms of this contract, in the light of the prac- 
tical termination of the war in November, 1918, may be 
considered, from the Government’s viewpoint as unwise, 
improvident, and even unconscionable, still, the contract 
on its face is legal and you do not call attention to any 
claim of misrepresentation, fraud, or mistake as to its for- 
mation. Whether or not the contract may be enforced 


The Secretary of the Treasury. 419 


strictly according to its terms is an open question. It was 
said by Mr. Justice Swayne in Scott v. United States (12 
Wall. 443, 445) : 

“If a contract be unreasonable and unconscionable, but 
not void for fraud, a court of law will give to the party 
who sues for its breach damages, not according to its letter, 
but only such as he is equitabl.” entitled to.” 

In Hume v. United States (182 U. S. 406, 412), quoting 
an English authority, it was said: 

*¢ Though in contracts the very sum specified and agreed 
on is usually given, yet if there are circumstances of hard- 
ship, fraud or deceit, though not sufficient to invalidate the 
contract, the jury may consider of them and proportionate 
and mitigate the damages accordingly.’ ” 

The answer to this question, if, in your opinion, the situ-. 
ation of the parties is such that enforcement of the contract 
according to its letter would be unconscionable, and a satis- 
factory adjustment can not be made, is for the court. | 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF War. 
/ 


LIQUOR IN TRANSIT THROUGH THE UNITED STATES 
DESTINED FOR FOREIGN COUNTRIES. 


The National Prohibition Act applies to all the territory of the 
United States that is not otherwise excepted from its operation, 
and extends to all waters within its territorial limits, including 
tu marine league from the shore. 

The National Prohibition Act prohibits in transit shipments of in- 
toxicating liquors for beverage purposes touching at the ports of 
or moving through the United States, though same originate in 
and are destined to foreign countries. 

The provisions of section 3005 of the Revised Statutes do not apply 
to intoxicating liquors for beverage purposes. 


DEPARTMENT OF JUSTICE, 
February 4, 1921. 
Sir: This will acknowledge receipt of your request for 
an opinion as to whether the Eighteenth Amendment to the 
Constitution and the National Prohibition Act prohibit or 
affect in any way “in transit ” shipments of liquor for bev- 
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erage purposes touching at the ports of or moving through 
the United States when originating in and destined to for- 
elgn countries under the provisions of section 3005 of the 
Revised Statutes as amended by the Act of May 21, 1900 
(31 Stat. 181). | 

Section 3005, Revised Statutes, as amended is as follows: 

“All merchandise arriving at any port of the United 
States destined for any foreign country may be entered at 
the custom-house, and conveyed, in transit, through the 
territory of the United States, without the payment of 
duties, under such regulations as to examination and trans- 
portation as the Secretary of the Treasury may prescribe.” 

Section 3 of Title II of the National Prohibition Act 
(41 Stat. 8308) provides: 

“No person shall on or after the date when the eight- 
eenth amendment to the Constitution of the United States 
goes into effect, manufacture, sell, barter, transport, import, 
export, deliver, furnish or possess any intoxicating liquor 
except as authorized inthis Act * * *,” 

By virtue of this provision any and all dealings in intoxi- 
cating liquors for beverage purposes within the jurisdiction 
of the United States are prohibited, except in so far as 
authority therefor may be found elsewhere in the Act. 
Nowhere therein is transportation for beverage purposes 
authorized; except that the prohibitions of section 20 of 
Title ITI (41 Stat. 322), which prohibits the importation 
or introduction into and the manufacture, sale, transpor- 
tation, etc., within the Canal Zone, are made inapplicable 
to liquor in transit through the Panama Canal or on the 
Panama Railroad. By expressly excepting transportation 
through the Panama Canal and on the Panama Railroad it 
is to be assumed that Congress intended that transportation 
elsewhere should be prohibited. 

By virtue of section 33 of Title II (41 Stat. 317), the 
possession of liquor for beverage purposes is permitted in 
the home, provided same is for the personal consumption 
only of the owner thereof and his family and bona fide. 
guests. No other possession for beverage purposes being 
authorized, no other possession is lawful. 

In the absence of express authorization, in order to arrive 
at the conclusion that liquor for beverage purposes arriv- 
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ing at any port of the United States destined for any for- 
eign country may be entered at the customhouse and con- 
veyed, in transit, through the territory of the United 
States, 1¢ would be necessary to hold either that such liquor 
while in transit is neither possessed nor transported within 
the United States, or that the Prohibition Act does not 
upply to liquor not intended for’ beverage consumption 
within the United States. Neither of these positions is 
tenable. The word transport as used in the Act must be 
presumed to have its usual meaning, viz, to carry or to 
convey from one place to another, the taking up of persons 
or property at some point and putting them down at an- 
other (Gloucester Ferry Co. v. Pennsylwania, 114 U. S. 
196) ; and whether the possession during transportation be 
in the carrier (which I think it is) or in the owner, both 
transportation and possession are within the territory of 
the United States. In the second place the Act is not in 
terms limited to liquor intended for beverage purposes 
within the United States. By section 1 of Title IT (41 
Stat. 307) “liquor” and “ intoxicating liquor” are defined 
to include any liquors containing over one-half of 1 per 
cent of alcohol by volume which are fit for beverage pur- 
poses; and by section 2 the manufacture, sale, etc., of such 
liquors are prohibited except as authorized, regardless of 
the place where they are intended to be consumed. This is 
obvious from the prohibition upon their exportation. 

Having arrived at the conclusion that liquor in transit 
through the United States would be both transported and 
possessed in violation of the National Prohibition Act, it 
is not necessary for the purposes of this opinion to deter- 
mine whether the procedure established by section 3005, 
Revised Statutes, would involve either prohibited impor- 
tation or exportation. 

The National Prohibition Act applies to all the territory 
of the United States that is not otherwise excepted from 
its operation, and extends to all waters within its terri- 
torial limits, including a marine league from the shore; 
within those waters the manufacture, sale, transportation, 
possession, etc., is prohibited. 

My conclusion therefore is that the provisions of sec- 
tion 3005, Revised Statutes, do not apply to intoxicating 
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liquors for beverage purposes, and that the National Pro- 
hibition Act prohibits “in transit” shipments of such 
liquors touching at the ports of or moving through the 
United States, though same originate in and are destined 
to foreign countries, 

Respectfully, 

FRANK K, NEBEKER, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





VIRGIN ISLANDS—ENFORCEMENT OF LIQUOR LAWS. 


The collector of customs at St. Thomas, Virgin Islands, is charged 
with the enforcement of such local laws of the Virgin Islands as 
are within the scope of his duty as such collector, provided such 
laws are compatible with the provisions of the Eighteenth Amend- 
ment to the Constitution, but where no duty is imposed upon him 
by a positive and valid law or regulations of the Virgin Islands, 
or of the Congress of the United States, he is charged with no 
responsibility with respect to the enforcement of the Eighteenth 
Amendment. 

DEPARTMENT OF JUSTICE, 
February 4, 1921. 

Sir: This will reply to your letter inquiring whether, in 
the absence of congressional legislation for enforcing the 
Eighteenth Amendment to the Constitution of the United 
States in the Virgin Islands, the Treasury Department, 
acting through its collector of customs at St. Thomas, is 
charged in any way with the responsibility of enforcing 
the amendment with respect to importations and exporta- 
tions of intoxicating liquors into and from the Virgin 
Islands; and, if so, the extent of such responsibility and 
the means of carrying same into effect. 

As was stated in the opinion of the Acting Attorney 
General, dated June 24, 1920 (32 Op. 258), the Eighteenth 
Amendment applies to the insular possessions of the United 
States and is self-executing in so far as it makes unlawful 
the acts specified therein; 1t therefore prohibits the impor- 
tation of intoxicating liquors into the Virgin Islands for 
beverage purposes. It was also stated in that opinion that 
the Volstead Act does not apply to the Virgin Islands, this 
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conclusion being in accordance with an opinion of the At- 
torney General, dated May 26, 1917 (31 Op. 118). 

In an Act to provide temporary government for the 
Virgin Islands, approved March 3, 1917 (39 Stat. 1132), 
it was provided: 

_ “Src. 1. That, except as hereinafter provided, all mili- 
tary, civil, and judicial powers necessary to govern the 
West Indian Islands acquired from Denmark shall be 
vested in a governor and in such person or persons as the 
President may appoint, and shall be exercised in such man- 
ner as the President shall direct until Congress shall pro- 
vide for the government of said islands: * * * 

“Sec. 2. That until Congress shall otherwise provide, i in 
so far as compatible with the changed sovereignty and not 
in conflict with the provisions of this Act, the laws regu- 
lating elections and the electoral franchise * * *, and 
the other local laws, in force and effect in said islands on 
the seventeenth day of January, nineteen hundred and 
seventeen, shall remain in force and effect in said islands, 
and the same shall be administered by the civil officials and 
through the local judicial tribunals established in said 
islands, respectively; and the orders, judgments, and de- 
crees of said judicial tribunals shall be duly enforced. 
With the approval of the President, or under such rules 
and regulations as the President may prescribe, any of said 
laws may be repealed, altered, or amended by the colonial 
council having jurisdiction. The jurisdiction of the judi- 
cial tribunals of said islands shall extend to all judicial 
proceedings and controversies in said islands to which the’ 
United States or any citizen thereof may bea party. * * * 

“Sec. 4. That until Congress shall otherwise provide 
all laws now imposing taxes in the said West Indian 
Islands, including the customs laws and regulations, shall, 
in so far as compatible with the changed sovereignty and 
not otherwise herein provided, continue in force and effect, 
except that articles the growth, product, or manufacture 
of the United States shall be admitted there free of 
duty: * * *.” 

The effect of the Kighteenth Amendment was to nullify 
and render unconstitutional any laws of the Virgin Islands 
not compatible with its provisions; and if such laws there 
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be, the ‘Treasury Department is charged with no responsi- 
bility for their enforcement. With this exception the col- 
lector of customs is, within the scope of his duty as such 
collector, charged with the enforcement of the local laws 
of the Virgin Islands. But where no duty is imposed upon 
him by a positive and valid law or regulations of the Vir- 
gin Islands, or of the Congress of the United States, he is 
charged with no responsibility with respect to the enforce- 
ment of the Eighteenth Amendment. 


Respectfully, 
A. MITCHELL PALMER. 


To the SECRETARY OF THE TREASURY. 


RETIREMENT ACT—EMPLOYEE ON LEAVE WITHOUT PAY. 


An employee borne on the rolls of the War Department, who was on 
leave of absence without pay when the Retirement Act became 
effective and who immediately prior to that time had been on 
such leave for more than one year, was in the classified civil 
service at the effective date of said Act. 

The head of a department has_the right to grant to an employee 
in the classified civil service leave of absence without pay for 
a longer period than one year; and such right can be restricted 
only by statute or by Executive order. 


DEPARTMENT OF JUSTICE, 
| February 25, 1921. 

Sir: I beg to acknowledge receipt of your letter of De- 
cember 4, 1920, requesting an expression of my opinion 
upon the question whether Ann R. Heth was in the classi- 
fied civil service of the United States at the time the Re- 
tirement Act of May 22, 1920 (41 Stat. 614), became ef- 
fective. 

It appears that Miss Heth entered the Government serv- 
ice in 1895, was classified with her position in 1896, served 
in the Post Office Department until 1899, when she was 
transferred to the War Department, where she served until 
she was dropped from the rolls. After July 12, 1918, she 
performed no active duties, but was absent on leave, ex- 
tended from time to time without pay on account of sick- 
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ness, until —— 20, 1920, when she was dropped from ™ 
rolls. 

I am of the opinion that, under these circumstances, your 
question must be : answered j in the affirmative. The law has 
always recognized a distinction between an absolute separa- 
tion from the service and leave of absence without pay. 
' In regard to the latter, the United States Supreme Court 
has said in United States v. Murray, 100 U. S. 536: 


“ While under the regulations of the department an em- 
ploye is not entitled to a leave of absence with pay for more 
than thirty days in any one year, there is nothing to pre- 
vent the Secretary from putting him on furlough without 
pay at any time, if the exigencies of the service require it. 
He may be dismissed absolutely, and it is difficult to see 
why, if this can be done, he may not be furloughed without 
pay, which is in effect a partial dismissal. If he desires to 
be free from all obligations to serve in the future, he may 
resign; but if he permits his name to continue on the 
rolls, it must be on such terms as are imposed by the de- 
partment.” (Followed in Stilling v. United States, 41 Ct. 
Clms. 61; Small, Executor v. United States, 45 Ct. Clms. 
18; Wheelock v. United States, 46 Ct. Clms. 1; 21 Op. 
318.) 

Prior to that decision it had been held by the Court of 
Claims in Sleigh v. United States, 9 Ct. Clms. 369, that an 
employee was entitled to compensation as long as his name 
was borne on the rolls of his department even though he 
was disabled from performing his duties, and that in the 
absence of express law or regulation the only way in which 
his compensation could be stopped was by removing him. 
(Followed in Reinhard v. United States, 10 Ct. Clms, 282, 
where the employee was ‘on leave of absence not occasioned 
by illness.) : 

Thereafter the Act of March 3, 1883, was passed, section 
4 of which provided that— 

“ All absence from the departments on the part of said 


clerks or other employees, in excess “of such leave of ab- 
sence as may be granted by the heads thereof, which shall 
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not exceed thirty days in one year, except in case of sick- 
ness, shall be without pay.” (22 Stat. 563.) 


In Chisolm v. United States, 27 Ct. Clms. 94, the court 
said that this statute was “simply one of limitation upon a 
power necessarily implied as an incident to executive re- 
sponsibility, and therefore is to be extended no further 
than its terms clearly ordain.” It was accordingly held — 
that notwithstanding the statute, a clerk was entitled to 
compensation during the time that she was borne on the 
rolls of the Department, even though she was on leave of 
absence caused by illness for more than 30 days. 

The Act of March 3, 1883, was superseded by the Act of 
March 38, 1893 (27 Stat. 715), which by section 5 as 
~ amended by section 7 of the Act of March 15, 1898 (30 
Stat. 316), and modified by section 1 of the Act of July 7, 
1898 (80 Stat. 653), provides that 60 days’ leave of ab- 
sence may be granted with pay in any one year to em- 
ployees in the executive departments, provided that as 
much of it as 80 days is made necessary by personal illness 
(22 Op. 255), and that— 


“ This section shall not be construed to mean that so long 
as a clerk or employee is borne upon the rolls of the de- 
partment in excess of the time herein provided for or 
granted, that he or she shall be entitled to pay during the 
period of such excessive absence, but that the pay shall 
stop upon the expiration of the granted leave.” (380 Stat. 
317.) | 


The obvious purpose of this statute was to limit the time 
during which an employee in any of the executive depart- 
ments could receive pay without rendering services, but not 
to limit the power inherent in the head of an executive de- 
partment of retaining an employee in the service without 
pay. That he does remain in the service so long as his ° 
name continues to be borne on the rolls of his department 
can not be questioned. 

It is contended that to recognize, without linitation: the 
right of the head of a department to grant employees in 
the classified civil service leave of absence without pay 
opens the door to evasions of the laws and rules governing 
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appointments to and removals from such service, and that 


is true. But those laws can not be construed as depriving 


heads of departments of that right because the Civil Serv- 


ice Commission, which is charged with their administra- ' 


tion, has itself recognized that they did not terminate the 
power of heads of departments to grant employees in the 
classified civil service leave of absence without pay. 

The Civil Service Commission states that the practice of 
granting such leaves was by common consent limited to a 
maximum period of one year. But the right to grant such 
leaves for longer periods was not lost by the failure to ex- 
ercise it. It can be restricted only by statute or by execu- 
tive order; and that has not been done. | 

Respectfully, 
A. MITCHELL PALMER. 
To the SECRETARY OF THE INTERIOR. 





DETERMINATION OF DATE OF LOSS OF NAVAL VESSEL IS 
BINDING UPON ACCOUNTING OFFICERS OF TREASURY. 


Where a vessel in the Navy has been unheard from so long that her 
wreck may be presumed, the determination by the Secretary of 
the Navy of the day when the wreck, destruction, or loss shall 
be deemed to have occurred is binding upon the accounting 
officers of the Treasury Department in settling the accounts of 
seamen and others, not officers, borne on the books of the vessel. 


DEPARTMENT OF JUSTICE, 
February 25, 1921. 
Sir: I beg to acknowledge receipt of your letter of Janu- 


| ary 9, 1920, requesting an expression of my opinion upon. 


the question whether, where a vessel in the Navy has been 
unheard from so long that her wreck may be presumed, 
the determination by the Secretary of the Navy of the day 
when the wreck, destruction, or loss shall-be deemed to have 
occurred is binding upon the accounting officers of the 
Treasury Department in settling the accounts of seamen 
and others, not officers, borne on the books of the vessel. 
Revised Statutes, section 286, provides that— 


“The proper accounting officers of the Treasury are 
authorized, under the direction of the Secretary of the 
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Navy, in settling the accounts of seamen, and others, not 
officers, borne on the books of any vessel in the Navy 
which shall have been wrecked, or which shall have been 
unheard from so long that her wreck may be presumed, or 
which shall have been destroyed or lost with the rolls and 
papers necessary to a regular and exact settlement. of such 
accounts, to fix a day when such wreck, destruction, or loss 
shall be deemed to have occurred.” | 


Revised Statutes, section 287, provides that— 


“The proper accounting officers of the Treasury are au- 
thorized, in settling the accounts of the petty officers, sea- 
men, and others, not officers, on board of any vessel in the 
employ of the United States, which by any casualty, or in 
action with the enemy, has been or may be sunk or other- 
wise destroyed, together with the rolls and papers neces- 
sary to the exact ascertainment of the several accounts of 
the same at the date of such loss, to assume the last quar- 
terly return of the paymaster of any such vessel as the basis 
for the computation of the subsequent credits to those on 
- board, to the date of such loss, if there be no official 
evidence to the contrary. Where such quarterly return 
has, from any cause, not been made, the accounting officers 
are authorized to adjust and settle such accounts on prin- 
ciples of equity and justice.” 


As construed by the Comptroller of the Treasury, the 
direction of the Secretary of the Navy contemplated by 
section. 286 is merely a presentation of the facts to the ac- 
counting officers with the request or direction to act, and 
his action in fixing the date said loss is deemed to have 
occurred is not final and conclusive upon the accounting 
officers. , 

This opinion is based upon the ground that no action 
of an executive department can be conclusive upon the ac- 
counting officers consistently with the declaration of sec- 
tion 8 of the Act of July 31, 1894, that the balances cer- 
tified by the accounting officers of the Treasury Depart- 
ment upon settling the public accounts should be conclu- 
sive upon the executive branch of the Government; and 
that, therefore, Revised Statutes section 286 must be con- 
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strued so as to harmonize with section 8 of the Act of July 
31,1894. (28 Stat. 207.) 

With this conclusion I can not agree. It is true that 
when it becomes necessary for the accounting officers to 
construe a statute for the purpose of settling an account 
such construction becomes conclusive for that purpose 
under section 8 of the Act of July 31, 1894. But that sec- 
tion was not intended to repeal all then existing provisions 
of law as to the manner in which accounts should be set- 
tled, and accounting officers must settle the public accounts 
in accordance with the plain meaning of such laws. 

Revised Statutes section 287 prescribes the manner of 
settling accounts where the exact date of the vessel’s loss 
in known; section 286, where that date is unknown. Under 
both sections the settling of the accounts is to be done by 
the accounting officers. The first step in such settlement is 
the ascertainment of certain facts upon which an account- 
ing must be based. The ascertainment of these facts, with 
one exception, is committed to the accounting officers. 
That one exception is that where the date of the vessel’s 
loss is unknown it is to be fixed under the direction of the 
Secretary of the Navy. If the accounting officers could 
disregard his directions in that particular the distinction 
carefully drawn between the two sections would be de- 
stroyed. A construction leading to such a result is not to 
be favored. | 

I conclude, therefore, that your question must be 
answered in the affirmative. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF THE Navy. 





PORTO RICO—LEGALITY OF BOND ISSUE. 


The proposed issue by the Government of Porto Rico of $500,000 
of workingmen’s house construction bonds, as authorized by Act 
No. 19 of the Legislature of Porto Rico of May 138, 1920, being 
for a public purpose, and not being in excess of the debt limit 
provision in section 3 of the organie act of Porto Rico of March 
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2, 1917 (39 Stat. 953), the said bonds, if and when issued in the 
form and under the conditions herein stated, will be valid obli- 
gations upon the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
_ February 25, 1921. - 

Sir: I beg to acknowledge receipt of your letter of Janu- 
ary 21, 1921, requesting an expression of my opinion as to 
the legality of a proposed issue by the Government of 
Porto Rico of $500,000 of bonds purporting to be issued 
under the authority of section 3 of the Act of Congress of 
March 2, 1917, entitled “An Act to provide a civil govern- 
ment for Porto Rico and for other purposes,” and of Act 
No. 19 of the Legislature of Porto Rico, approved May 13, 
1920. 

Section 3 of the Act of March 2, 1917, provides that— 


“When necessary to anticipate taxes and revenues, 
bonds and other obligations may be issued by Porto Rico 
or any municipal government therein as may be provided 
by law, and to protect the public credit: Provided, however, 
That no public indebtedness of Porto Rico or of any sub- 
division or municipality thereof shall be authorized or 
allowed in excess of seven per centum of the aggregate tax 
valuation of its property.” (39 Stat. 953.) 


Section 1 of Act No. 19 of the Legislature of Porto 
Rico, approved May 138, 1920, directs the Commissioner 
of the Interior to urbanize certain lands belonging to 
the people of Porto Rico in the municipality of San Juan, 
to purchase more land if necessary, to construct thereon 
sewage, water works, and lighting systems, to pave the 
streets and to build houses on said lands for the purpose 
of furnishing adequate dwellings to artisans, laborers, and 
other working men at a reasonable cost. Section 2 author- 
izes the Treasurer to issue bonds in the sum of $500,000 for 
the purpose of providing such funds as may be necessary 
for the works, improvements, and purchase of lands au- 
thorized by section 1. Section 12 declares that the pur- 
poses for which the lands are to be used and other lands 
acquired pursuant to the provisions of the act are public 
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purposes and that all works authorized thereunder are of 
public utility. | 

TY am of the opinion that the purpose for which the pro- 
posed bonds are to be issued is a public one. It has re- 
cently been held that legislation which authorizes a State 
to engage in the business of manufacturing and marketing 
farm products, of constructing and operating grain ele- 
vators and mills, and of providing homes for its people 
and which appropriates money, creates a State banking - 
system and authorizes bond issues and taxation for carry- 
ing the scheme into effect is not unconstitutional because 
it authorizes taxation for a purpose which is not public. 
Green v. Frazier, 253 U.S. 238. The court says that— 


“When the constituted authority of the State under- 
takes to exert the taxing power, and the question of the 
validiy of its action is brought before this court, every 
presumption in its favor is indulged, and only clear and | 
demonstrated usurpation of power will authorize judicial . 
interference with legislative action.” 


And the court refers with approval to its statement in 
Jones v. City of Portland, 245 U.S. 217, that— 


“While the ultimate authority to determine the validity 
of legislation under the Fourteenth Amendment is rested in 
this court, loeal conditions are of such a varying character 
that what is or is not a public use in a particular State is 
manifestly a matter respecting which local authority, legis- 
lative and judicial, has peculiar facilities for securing ac- 
curate information.” 


_ I see no reason why this principle should not be applied 
to the action of a territorial legislature. In the present 
instance the Legislature of Porto Rico has expressly de- 
clared :hat the purpose of furnishing adequate dwellings 
to working men at reasonable cost is a public one.. That 
for the last few years private enterprise has failed to fur- 
nish adequate housing facilities at reasonable prices for 
the populations of the large cities of this country is a mat- 
ter of common knowledge. I think that the Legislature of 
Porto Rico, which was familiar with local conditions, could 


432 Porto Rico—Legalty of bond issue. . 


reasonably determine that the furnishing of adequate 
dwellings to the working population of San Juan, its 
largest city, at reasonable cost was a public purpose. 

From your letter and the papers inclosed therewith it 
appears that the proposed issue will not cause the total 
bonded indebtedness of Porto Rico to exceed 7 per cent of 
the aggregate tax valuation of its property. You inclose 
a certified copy of a letter from the Treasurer of Porto 
Rico to the governor, duly approved by the latter, setting 
forth the terms, date, denomination, etc., of the proposed 
bonds. These are as follows: 


“The bonds shall be issued in coupon form of the de- 
nomination of $1,000, and shall be exchangeable for regis- 
tered bonds, subject to such regulations as may hereafter be 
prescribed by the Secretary of War. Registered bonds 
may be issuea in the denominations of $1,000 or $5,000, as 
the Secretary of War may determine. 

“The bonds shall be dated January 1, 1920, and shall 
bear interest at the rate of four anu one-half per cent per 
annum, payable semi-annually on January ist and July 
1st of each year. They shall be sold by the Treasurer of 
Porto Rico, or by the Secretary of War of the United 
States, or by any fiscal agent properly appointed for that 
purpose. 7 

“Jn accordance with the provisions of section 3 of Act. 
No. 19, referred to above, the following conditions, relative 
to the redemption of the bonds, have been established by 
the Executive Council of Porto Rico:— | 

“That the bonds shall be redeemable on January 
1, 1940, or thereafter on any interest payment date, 
- and to be payable in series as follows: 


Series “A” of $250,000 on January 1, 1941, and 
Series “B” of $250,000 on January 1, 1942. 


“That the said bonds shall be redeemable in gold 
coin of the United States of America of the present 
standard of weight and fineness, 

“ Should it be desired to redeem the bonds on January 
1, 1940, or subsequently thereto on any interest payment 
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date, printed notice shall be published at least sixty days 
in advance and once a week during said sixty days, in one 
or more newspapers in the City of New York and one or 
more newspapers in Porto Rico. 

“Both principal and interest shall be payable at the 
Treasury of the United States, Washington, D. C.” 


The conditions prescribed for these bonds in said letter 
have been compared with the governing sections of Act 
No. 19 of the Legislature of Porto Rico, approved May 138, 
1920. You are advised that the proposed bonds, if and 
when issued in the form and under the conditions stated, 
will be valid obligations upon the people of Porto Rico. 

Respectfully, | 
A. MITCHELL PALMER. 
To the SecreTary oF War. 





WESTERN UNION TELEGRAPH CO.—LOCAL BILLING AND 
PREPAYMENT OF GOVERNMENT MESSAGES. 


The Western Union Telegraph Co. has the legal right to put in force 
its proposed system of local billing of Government messages and 
requiring in some instances the prepayment of such messages. 


DEPARTMENT OF JUSTICE, 
February 26, 1921. 

Sir: With your letter of January 18 you transmitted to 
me the correspondence between the War Department and 
the Western Union Telegraph Co. relative to the change 
proposed to be made by that company in its method of 
billing charges for Government telegrams and proposing 
_ in some instances to require the prepayment of Government 
messages. The practice now in force and the change pro- 
posed by the company are both summarized in your letter 
as follows: , 

“ Heretofore the payment of tolls on official telegrams has 
been made through the process of collecting the messages 
from the originating points all over the country and send- 
ing them to Washington where a consolidated bill was pre- 
pared for each department covering the charges thus 
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brought together. The company now proposes that this 
so-called centralized billing shall be entirely discontinued 
and that the billing for messages shall be accomplished by 
the local telegraph offices where the business of the Govern- 
ment is sufficient to warrant the establishment of charge 
accounts and that elsewhere messages shall be prepaid and 
that the officers, enlisted men, and civilians in the employ of 
this department shall prepay their arerees except those 
sent to Washington which may be sent ‘ collect.” 

My opinion is asked as to the legal right of the Western 
Union Telegraph Co. to require prepayment of some official 
Government messages and the local billing of others. 

On the one hand, it is clear that, as a general thing, a 
person, natural or corporate, has a right to contract for 
payment for services rendered the United States in such 
manner or form as he deems his interests require. On the 
other hand, it may be assumed that Congress, under its 
general power of eminent domain, as under its special 
power over the Western Union Telegraph Co. arising from 
the chartering act of July 24, 1866, c. 230, 14 Stat. 221, 
could provide that the company should receive and transmit 
Government messages on terms equivalent to those at pres- 
ent in force. 

I have, however, not been able to find any such provision 
of law, nor is any such provision indicated in the papers 
submitted by you. Some reliance appears to be placed on 
the provision in section 3648, R. S. that 

“ No advance of public money shall be made in any case 
whatever. And im all cases of contracts for the perform- 
ance of any service, or the delivery of articles of any de- 
scription, for the use of the United States, payment shall . 
not exceed the value of the service rendered; or of the 
articles delivered previously to such payment.” 

But, even if this provision had any application to pay- 
ments for telegrams, it would only prevent Government 
officers from prepaying telegrams out of public money. It 
would not impose a duty on the telegraph company to re- 
ceive and transmit Government messages without prepay- 
ment from any source, because the statute does not purport 
to do such a thing. The argument indeed proves too much, 
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since it necessarily derives from section 3648, R. S. a duty 
on every person to perform services for the Government 
on credit. | . 

If the proposed arrangement will result in a failure to 
furnish the United States with facilities equal to those 
furnished the public generally, the law will probably be 
violated, but no data are submitted to me to that effect, 
nor, if they were, is it part of my duty, in rendering opin- 
ions, to find conclusions of fact. 

I am therefore of the opinion, upon the facts submitted 
to me, that the Western Union Telegraph Co. has the 
legal right to put in force the system of local billing and 
prepayment which it proposes. 

Respectfully, 
A. MITCHELL PALMER. 


To THE SECRETARY OF War. 





- COMMUNITY PROPERTY—INCOME AND ESTATE TAXES. 


in Washington, Arizona, Idaho, New Mexico, Louisiana, and Ne- 
vada the husband and wife domiciled therein, in rendering sepa- 
rate income-tax returns, may each report as gross income one-half 
of the income which under the laws of the respective States be- 
comes, simultaneously with its receipt, community property; 
this is not based upon any statute enacted subsequent to March 
1, 1913, and applies under income-tax acts prior to the Revenue 
Act of 1918. 

In the aforesaid States there should be included in gross estate, in 
computing the estate tax of a deceased spouse, one-half only of 
the community property of husband and wife domiciled therein; 
this also is not based upon any statute enacted subsequent to 
March 1, 1913, and applies under estate-tax acts prior to the Rev- 
enue Act of 1918. 


DEPARTMENT OF JUSTICE, 
February 26, 1921. 
Str: My opinion has been requested upon the following 
questions: 


“1. In which of the States, other than Texas, in which 
the community property system exists may a husband and 
-wife domiciled therein, 1n rendering separate income tax 
returns, each report as gross income one-half of the income 
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which under the laws of such State becomes, simultaneous 
with its receipt, community property ? 

“9, In which of the States in which the community 
property system exists should there be included in gross 
estate, in computing the estate tax of the estate of a de- 
ceased spouse, one-half and only one-half of the com- 
munity property of husband and wife domiciled therein? 

“3. If your answers to questions 1 and 2, as to any State 
are based upon a statute enacted subsequent to March 1, 
1913, please give the rule as to such State existing from 
March 1, 1913, to the passage of such statute, “ar my guid- 
ance in allowing claims for refund. 

“4, Do your answers to questions 1 and 2 ae under 
- Income and estate tax acts prior to the Revenue Act of 
1918?” 


The community property system prevails in Arizona, 
California, Idaho, Louisiana, Nevada, New Mexico, Texas, 
and Washington. The application of the Income Tax Act 
to the income from community property belonging to hus- 
band and wife domiciled in Texas was disposed of in my 
opinion of September 10, 1920. (382 Op. 298.) 

The significant portions of the Arizona statutes bearing 
upon the community property system in that State, all of 
which except article 1100 were enacted prior to 1918, are: 

“Arr, 3850. All property acquired by either husband or 
wife during the marriage, except that which is acquired 
by gift, devise or descent, or earned by the wife and her 
minor children, while ee has lived or may live, separate 
and apart from her husband, shall be deemed the common 
property of the husband and wife, and during the cover- 
ture personal property may be disposed of by the husband 
only; but husband and wife must join in all deeds and 
mortgages affecting real estate except unpatented mining 
claims, which may be conveyed by the husband or wife 
only, as provided by the laws of this State relating to 
conveyances: Provided, That either husband or wife may 
convey or mortgage separate property without the other 
joining in such conveyance or mortgage. 

“ Arr. 1100. Upon the death of the husband one half 
of the community property shall go to the surviving wife; 
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. and the other half is subject to the testamentary disposi- 
tion of the husband, and in the absence of such disposition 
goes to his descendants, equally, if such descendants are 
of the same degree of kindred to the decedent, otherwise 
according to the right of representation ; and in the absence 
of both such distribution and such descendants, is subject 
to distribution in the same manner as the separate property 
, of the husband. Upon the death of the wife one half of 
the community property shall go to the surviving husband, 
and the other half is subject to the testamentary disposi- 
tion of the wife, and in the absence of such disposition goes 
to her descendants, equally, if such descendants are of the 
same degree of kindred to the decedent, otherwise accord- 
ing to the right of representation, and in the absence of 
both such distribution and such descendants, is subject 
to distribution in the same manner as the separate prop- 
erty of the husband. 

“Art, 2061. No conveyance, transfer, mortgage or in- 
cumbrance of any real estate which is the common prop- 
erty of husband and wife, or any interest therein, shall 
be valid unless such conveyance, transfer, mortgage or 
incumbrance shall be executed and acknowledged by both 
the husband and wife. But the provisions of this section 
shall not apply to unpatented mining claims, which may 
be conveyed, transferred, mortgaged or incumbered by the 
one in whose name the title or right of possession of any 
such mining claim may be, without the other joining in 
such conveyance, transfer, mortgage or incumbrance. 

“Arr. 3848. All property, both real and personal, of th» 
husband, owned or claimed by him before marriage and 
that acquired afterward, by gift, devise or descent, as also 
the increase, rents, issues and profits of the same, shall be 
his separate property, and all property, both real and 
personal of the wife, owned or claimed by her before mar- 
riage, and that acquired afterward by gift, devise or 
descent, as also the increase, rents, issues and profits of 
the same, shall be her separate property.” 

Prior to 1918 article 1100 read: 

“Upon the dissolution of the marriage relation by death, 
all the common property belonging to the community estate 
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of the husband and wife shall go to the survivor if the 
deceased have no child or children; but if the deceased 
have a child or children, his survivor shall be entitled to 
one-half of said property and the other half shall pass to 
the child or children of the deceased.” (Ariz. Rev. Stat. 
1901, section 2124.) 

The Supreme Court of the State of Arizona has held 
these statutes establish in the wife an equal interest with 
the husband in community property in that State. In the 
case of La Tourette v. La Tourette, 15 Amz. 200 (1914), 
the court said, after reviewing the statutes above set forth: 

“The law makes no distinction between the husband and 
wife in respect to the right each has in the community 
property. It gives the husband no higher or better title 
than it gives the wife. It recognizes a marital community 
wherein both are equal. Its policy plainly expressed is to 
give the wife in this marital community an equal dignity, 


and make her an equal factor in matrimonial gains. 
* * * * * 


“That the interest of the wife in the community prop- 
erty during the coverture is not a mere possibility—not the 
expectancy of an heir—is quite apparent. The old saying 
is not true that community is a partnership which begins 
only at its end. Upon the dissolution of the community by 
death, the wife does not inherit her share of the common 
property, but with the death of the husband the manage- 
ment and control of the statutory agent or trustee ceases. 
The wife acquires not her share for that was already hers, 
but in addition to her share she acquires the right of man- 
agement, control, and disposition of that share. Her status 
being thereby fixed as that of a feme sole. If there be no 
child or children of the deceased husband, all of the com- 
mon property goes to the surviving wife. She has her 
share in the property, and in addition, by right of survivor- 
ship and not as an heir, she acquires the share that belonged 
to the husband, and she takes all of the property in her 
own right, and with respect to the management, control, 
and disposition of such property is reduced to the status 
of a feme sole and must thenceforward with respect to it 
act for herself.” 
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The Idaho law provides, Article 4656 of the Compiled 
Statutes of 1919, that “ all property of the wife owned by 
her before marriage, and that acquired afterwards by gift, 
bequest, devise, or descent, or that which she shall acquire 
with the proceeds of her separate property, shall remain 
her sole and separate property to the extent and with the 
same effect, as the property of a husband similarly ac- 
quired.” 

Article 4659 defines the separate property. of the hus- 


band to be all property owned by him before marriage, © 


and that acquired by gift, bequest, devise, or descent. Com- 
munity property is defined as “all other property acquired 
after marriage by either husband or wife, including the 
rents and profits of the separate property of the husband 
and wife * * * unless by the instrument by which 
any such property is acquired by the wife it is provided 
that the rents and profits thereof be applied to her sole and 
separate use; in which case the management and disposal 
of such rents and profits belong to the wife, and they are 
not liable for the debts of the husband.” (Section 4660.) 

By Article 4666 “the husband has the management and 
control of the community property, except the earnings of 
the wife for her personal services and the rents and profits 
of her separate estate. But he can not sell, convey or en- 
cumber the community real estate unless the wife join with 
him in executing and acknowledging the deed or other in- 
strument of conveyance, by which the real estate 1s sold, 
conveyed or encumbered.” 

This section, which was amended in 1915 to read as 
above, previously and by amendment in 1913 provided: 


“The husband has the management and control of the 


community property, but he shall not sell, convey or en- 
cumber community real estate, unless the wife join with 
him in executing the deed or other instrument of convey- 
ance by which the real estate is sold, conveyed or encum- 
bered, and such deed or other instrument of conveyance 
must be acknowledged by him and by his wife.” 

A new provision of the law of 1915, Article 4667, reads: 

“The wife has the management and control of the earn- 
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ings for her personal services, and the rents and a of 
her separate estate.” 

On the death of either husband or wife it is provided by 
Article 7803 that: 

“One-half of all the community property shall go to 
the survivor, subject to the community debts, and the other 
half shall be subject to the testamentary disposition of the 
deceased husband or wife in favor only of his, her or their 
children or a parent of either spouse, subject also to the 
community debts provided that not more than one-half of 
the decedent’s half of the community property may be left. 
by will to a parent or parents. In case no such testa- 
mentary disposition shall have been made by the deceased 
husband or wife of his or her half of the community prop- 
erty, it shall go to the survivor, subject to the community 
debts, the family allowance and the charges and expenses’ 
of administration; Provided, however, That no administra- 
t.on of the estate of the wih shall be necessary if she dies 
intestate.” 

Section 5718, as previously enacted in 1907, provided: 


“ Upon the death of either husband or wife, one-half of 
the community property shall go to the survivor, subject 
to the community debts, and the other half-shall be subject 
to the testamentary disposition of the deceased husband 
or wife, subject also to the community debts. In case no 
testamentary disposition shall have been made by the de- 
ceased husband or wife of his or her share of the com- 
munity property, it shall descend equally to the legitimate 
issue of his, her or their bodies, if there be no issue of said 
deceased living, or none of their representatives living, 
then the said community property shall all pass to the 
survivor, to the exclusion of collateral heirs, subject to the 
community debts, the family allowance, and the charges 
and expenses of administration.” 


In Ewald v. Hufton, 31 Idaho 373 (173 Pac. 247), de- 
cided in 1918, the Supreme Court of Idaho said that under 
the laws of Idaho no distinction is made between husband 
and wife as to the degree, quantity, nature, or extent of 
the interest, each has in community property, and held that 
upon the dissolution .of the community by the death of 
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either spouse the survivor becomes tenant in common with 
the heirs of the deceased member and the survivor can not 
convey title to the half belonging to the heirs which 
descended to them from the deceased spouse. It was 
therein decided that after the death of the wife a con- 
veyance by the surviving husband conveys title only to his 
half. 

In Kohny v. Dunbar, 21 Idaho 258 (121 Pac. 544), de- 


' - eided in 1912, the Supreme Court of Idaho fully con- 


sidered the respective interests of husband and wife. This 
was a case where it was attempted, after the death of the 
husband, to levy an inheritance tax under the Idaho in- 
heritance tax law upon the wife’s half of the community 
property. The court held that section 5713, Revised Stat- 
utes of Idaho, as amended in 1907, in force at the time of 
the death of Kohny recognized the husband and wife as 
equal partners in the community estate and authorized each 
to dispose of his or her half by will, and that the survivor 
on the death of one spouse, merely continued to hold as 
owner one-half of the community property subject to the 
payment of community debts, saying: 


“This statute clearly and unmistakably provides that the 
surviving spouse takes his or her half of the community 
property, not. by succession, descent or inheritance, but as 
survivor of the marital community or partnership. The 
same section provides further that in the event there be no 
issue of the marriage living at the time of the death of 
one of the spouses, and he or she leaves no will or testament, 
the half of the community property which belonged to 
the deceased shall go to the survivor as an heir, and, there- 
fore, by descent and under and by virtue of the intestate 
laws of this State. 

a * oe 

“ Since the interests of both husband and wife are the 
same and equal in and to the community property, and each 
takes one-half upon the death of the other and each may 
dispose of a one-half interest therein by will, it is clear to us 
that if the wife must pay an inheritance tax on her half of 
the property upon the death of the husband, that the hus- 
band would likewise be obliged to pay an inheritance tax 
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on his half of the property on the death of his wife. The 
law clearly places them both on an equality in this respect. 
This illustration, however, accentuates the unreasonable- 
ness of the contention, for no one claims that the husband 
is required to pay such tax on his interest in the community 
estate. | 
3 . * * * of 
“ We conclude that upon the death of husband or wife, 
the survivor takes one-half of the property in his or her 
own right as survivor and is not liable under section 1873 
(Inheritance Tax Act) to pay an inheritance tax on such 
interest in the community estate.” ; 


The significant portions of the laws of Louisiana bearing 
on the questions before us are found in the following 
articles of the Revised Civil Code: 


“Art. 915. In all cases, when either husband or wife shall 
die, leaving no ascendants or descendants, and without 
having disposed by last will and testament, of his or her 
share in the community property, such share shall be held 
by the survivor in usufruct during his or her natural 
life. 

“Art. 916. In all cases, when the predeceased husband 
or wife shall have left issue of the marriage with the sur- 
vivor, and shall not have disposed by last will and testa- 
ment, of his or her share in the community property, the 
snevieor shall hold a usufruct, during his or her natural 
life, so much of the share of the deceased in such com- 
munity property as may be inherited by such issue. This 
. usufruct shall cease, nowevels ees the survivor shall 
enter into a second marriage.’ 

Article 915 was airemleds in 1920 to read as follows: 

“ When either husband or wife shall die, leaving neither 
a father nor mother nor descendants, and without having 
disposed by last will and testament of his or her share of 
the community property, such undisposed of share shall be 
inherited by the surviving spouse in full ownership. In 
the event the deceased leave descendants his or her share 
in the community estate shall be inherited by such descend- 
ants in the manner provided by law. Should the deceased 
leave no descendants, but a father and mother or either, 
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then the share of the deceased in the community estate shall 
be divided in two equal portions, one of which shall go to 
the father and mother or the survivor of them, and the 
other portion shall go to the surviving spouse. 

“Art, 2332. The partnership, or community of acquets 
or gains, needs not be stipulated ; it exists by operation of 
law, in all cases where there is no etipulation to the con- 
trary. 

“ But the parties may wandlity or limit it; they may even 
agree that it shall not exist. 

“Arr, 2334. The property of wiavited persons is divided 
into separate property and common property. 

“ Separate property is that which either party brings into 
the marriage, or acquires during the marriage by inherit- 
ance or by donation made to him or her particularly. 

“ Common property is that which is acquired by the hus- 
band and wife during marriage, in any manner different 
' from that above declared. 

_ “Arr, 2385. The paraphernal property, which is not ad- 
ministered by the wife separately and alone, is considered 
to be under the management of the husband. 

“Arr, 2386. When the paraphernal property is adminis- 
tered by the husband, or by him and the wife indifferently, 
the fruits of this property, whether natural, civil, or the 
result of labor, belongs to the conjugal partnership, if 
there exists a community of gains. If there do not, each 
party enjoys, as he chooses, that which comes to his hands: 
but the fruits and revenues which are existing at the disso- 
lution of the marriage, belong to the owner of the things 
which produce them. 

“ Art, 2399. Every marriage contracted in this State, 
superinduces of right partnership or community of acquets 
or gains, if there be no stipulation to the contrary. 

“Arr, 2402. This partnership or community consists of 
the profits of all the effects of which the husband has the 
administration ‘and enjoyment, either of right or in fact. 
of the produce of the reciprocal industry and labor of 
both husband and wife, and of the estates which they may 
acquire during the marriage, either by donations made 
jointly to them both, or by purchase, or in any other similar 
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way, even although the purchase be only in the name of 
one of the two and not of both, because in that case the 
period of time when the purchase is made is alone attended 
to, and not the person who made the purchase. 

Ase 2404. The husband is the head and master of the 
partnership or community of gains; he administers its 
effects, disposes of the revenues which they produce, and 
may alienate them by an onerous title, without the consent 
and permission of his wife. 

“He can make no conveyance inter vivos, by a gratuitous 
title, of the immovables of the community, nor of the 
whole, or of a quota of the movables, unless it be for the 
establishment of the children of the marriage. 

“Nevertheless he may dispose of the movable effects by 
i gratuitous and particular title, to the benefit of all 
persons. 

“ But if it should be proved that the husband has sold 
the common property, or otherwise disposed of the same. 
by fraud, to injure his wife, she may have her action 
against the heirs of her husband, in support of her claim 
in one-half of the property, on her satisfactorily proving 
the fraud. 

“Art. 2406. The effects which compose the partnership 
or community of gains, are divided into two equal por- ~ 
tions between the husband and the wife, or between their 
heirs, at the dissolution of the marriage; and it is the 
same with respect to the profits arising from the effects 
which both husband and wife brought reciprocally in 
marriage, and which have been administered by the hus- 
band, or by husband and wife conjointly, although what 
has been thus brought in marriage, by either the husband 
or the wife, be more considerable than what has been 
brought by the other, or even although one of the two did 
not bring anything at all.” 

These statutes were all enacted prior to 1913, except 
Article 915, which was amended in 1916 and again in 1920. 
The later centinial provide for the succession of the 
deceased spouse’s half of the community property when 
such spouse dies without disposing of such interest by will. 

Up to 1907, with a few exceptions, the courts of Louisi- 
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ana appear to have generally adhered to the view that 
the wife’s interest in the community property is that of 
an expectant heir, and that she has no vested interest 
therein until the dissolution of the community. But in 
the Succession of Marsal, 118 La. 211 (1907), it was held 
that the wife did not take either her one-half of the com- 
munity property nor the usufruct of her husband’s one- 
half as heir (Art. 916), and that she was not therefore 
compelled to pay an inheritance tax on either under the 
inheritance-tax law of Louisiana, saying: 

“It is true that the right of usufruct which is vested in 
the surviving spouse is defeasible at the will of the de- 
ceased, but it is, nevertheless, a right conferred by the law, 
which enters into and forms part of the marriage contract, 
and, of which the survivor can be deprived by no one save 
the deceased spouse, and it seems to us hardly correct to 
say that the surviving spouse necessarily taxes the usufruct 
by inheritance from the deceased, because the latter has not 
made a testamentary disposition to the contrary.” 

In the Succession of May, 120 Ta. 691 (1908), it was 
held on the other hand that where a deceased wife had by 
will bequeathed her one-half interest in the community 
property to her husband, the husband must pay an inheri- 
tance tax on such share after. community debts had been 
deducted from the whole. 

_The principle that the rights of husband and wife in the 
partnership’s gains grow out of the marriage contract and 
- do not originate at its dissolution was expounded by the 
court in Dixvon v. Dixon’s E'xecutors, 4 La. 188 (1881), 
where it was said that the wife has rights in the acquets 
before the husband dies and that the objection confounds 
the power of the husband to defeat the wife’s rights with 
the existence of such rights. 

In Beck v. Natalie Oil Co., 143 Ta. 154 (1918), the court 

sald : 

“The property involved in this suit was acquired by the 
father of plaintiffs while the community of acquets and 
gains existed between him and the mother of the plaintiffs, 
and the mother of plaintiffs, as partner in community, be- 
came owner of one-half of it. This half the plaintiffs in- 
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herited from their mother, subject to the payment of the 
debts of the community.” 

In New Mexico the following statutes, enacted in 1907 
or prior thereto, define the respective rights of husband 
and wife in that State: 

“ Src. 2757. All property of the wife owned by her before 
marriage and that acquired afterwards by gift, bequest, 
devise or descent, with the rents, issues and profits thereof 
is her separate property. The wife may without the con- 
sent of her husband convey her separate property. 

“Sec. 2758. All property owned by the husband before — 
marriage, and that acquired afterwards by gift, bequest, 
‘devise or descent, with the rents, issues and profits thereof 
is his separate property. 

“Sec. 2764. All other property acquired after marriage 
by either husband or wife, or both, is community prop- 
erty; but whenever any property is conveyed to a mar- 
ried woman by an instrument in writing the presumption 
is that title is thereby vested in her as her separate 
property. And if the conveyance be to such married 
woman and to her husband, or to her and any other per- 
son, the presumption is that the married woman takes 
the part conveyed to her, as tenant in common unless.a 
different intention is expressed in the instrument, and 
the presumption in this section mentioned, is conclusive 
in favor of a purchaser or incumbrancer in good faith and 
for a valuable consideration. And in cases where married 
women have conveyed or shall hereafter convey, real prop- 
erty which they acquired prior to March 18, 1907, the hus- 
band, or their heirs or assigns, of such married women, may 
be barred from commencing or maintaining any actior to 
show that said real property was community property, or 
to recover said real property, as follows: as to conveyances 
hereafter made from and after one year from the filing for 
record in the county clerk’s office of such conveyances re- 
spectively. 

“Src. 2766. The husband has the management and con- 
trol of the community property, with the like absolute 
power of disposition, other than testamentary, as he has of 
his separate estate: Provided, however, That he can not 
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make a gift of such community property, or convey the 
same withcut a valuable consideration, unless the wife, in 
writing, consent thereto, and: Provided, also, That no sale, 
conveyance or incumbrance of the homestead, which is then 
and there being occupied and used as a home by the hus- 
band and wife, or which has been declared to be such by a 
written instrument signed and acknowledged by the hus- 
band and wife and recorded in the county clerk’s office of 
the county, and furniture, furnishings and fittings of the 
home, or of the clothing and wearing apparel of the wife 
or minor children, which is community property shall be 
made without the written consent of the wife. 

“Sec. 2767. Whenever the husband is non compos mentis 
or has been convicted of a felony and sentenced to im- 
prisonment for a period of more than one year or has 
abandoned his wife and family and left her and his family, 
if they have children, without support or is an habitual 
drunkard or for any other reason is incapicitated to man- 
age and administer the community property the wife may 
present a petition duly verified to the district court of the 
county wherein any of the community property is located 
or situated, stating the name of her husband, a description 
of all community property, both real and personal, and 
the facts which render him incapacitated to manage and 
administer the community property and praying that she 
be substituted for her husband, as the head of said com- 
munity, with the same power of managing, administering 
and disposing of the community property, as is vested in 
the husband by this chapter. 

“Src. 2770. Upon the hearing of the petition so filed 
by the wife the court shall render judgment therein, either 
dismissing said petition or adjudging the wife thereafter 
to be the head of said community, with full power of man- 
aging, administering and disposing of the community 
property, either real or personal, with such limitation 
therein as to the court may appear to be in furtherance of 
justice. 

“ Src, 2774. Whenever the husband and wife shall have | 
permanently separated and no longer live or cohabit to- 
gether as husband and wife, either may institute suit in the 
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district court for a division of property, or for the dispo- 
sition of the children, without asking for or obtaining in 
said suit a dissolution of the bonds of matrimony; * * * 

“Src. 2781. The failure to divide the property on di- 
vorce shall not affect the property rights of either the hus- 
band or wife, either may subsequently institute and prose- 
cute a suit for division and distribution thereof, or with 
reference to any other matter pertaining thereto, which 
could have been litigated in the original suit for divorce. 

“ Sec. 1840. Upon the death of the wife, the entire com- 
munity property, without administration, belongs to the 
surviving husband, except such portion thereof as may 
have been set apart to her by a judicial decree, for her sup- 
port and maintenance, which portion is subject to her testa- 
mentary disposition, and in the absence of such disposition, 
goes to her descendants, or heirs, exclusive of her husband. 

“Sec. 1841. Upon the death of the husband one-half of 
the community property goes to the surviving wife and the 
other half is subject to the testamentary disposition of the 
husband, and in the absence of such disposition goes one- 
fourth to the surviving wife and the remainder in equal 
shares to the children of the decedent and further as pro- 
vided by law. In the case of the dissolution of the com- 
_ munity by the death of the husband the entire community 
property is equally subject to his debts, the family allow- 
ance and the charge and expenses of administration.” 

Section 2766 was amended in 1915 to read as follows: 

“The husband has the management and control of the 
personal property of the community, and during coverture 
the husband shall have the sole power of disposition of the 
personal property of the community, other than testamen- 
tary, as he has of his separate estate; but the husband and 
wife must join in all deeds and mortgages affecting real’ 
estate: Provided, That either husband or wife may convey 
or mortgage separate property without the other joining in 
such conveyance or mortgage: And, provided, further, 
That any. transfer or ronveyance attempted to be made of 
the real property of the community by either husband or 
wats alone shall be void and of no effect.” 
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In the recent case of Beales v. Ares, 185 Pac. 780 (1919), 
the Supreme Court of New Mexico carefully reviewed the — 
history of the community property system in New Mexico, 
arriving at-the following conclusions: 

“(1) That under the law in this jurisdiction the wife’s 
interest in the community property is equal with that ot 
the husband; that, while he is by statute made the agent 
of the community and given dominion and control over the 
community property during the continuance of the mar- 
riage relation, his interest in the property by reason of 
such fact is not superior to that of his wife. 

“(2) That the wife does not forfeit her interest in the 
community property by the commission of adultery. 

“(3) That there is no statute in this State conferring 
upon the district court the power to divide the community 
property between the parties at its discretion; that, while 
it has power to divide the property, this power does not | 
extend further than to set apart to each of the spouses 
their undivided half interest in the property. 

“(4) That the district courts have the power in all 
cases to set apart such portion of the community property 
or of the property of the respective spouses as in its dis- 
cretion may be necessary for the proper support, care, 
and maintenance of the children born as a result of the 
marriage.” 

The conclusion of the court that the interest of husband 

and wife in community property are equal is based upon 
the provisions of sections 2774 and 2781; the former, the 
court says, _ 
“clearly recognizes an existing, present interest in the 
wife during the existence of the matrimonial] status; 
* * * Section 7481 recognizes that this interest con- 
tinues even after divorce, where the property is not divided 
by the decree in the divorce case. Now, if she had no in- 
terest in the property during the existence of the com- 
munity, but simply an expectancy which would ripen into 
an interest only upon the death of the husband, and which 
expectancy continued only during the existence of the 
marital status, this expectant interest would be cut off by 
the divorce decree. * * * 
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“* * * The sections referred to clearly recognize a 


present interest in the wife, and the whole act shows that 
she was an equal partner with her husband in the matri- 
monial gains. He was constituted by section 16, c. 37, 
Laws 1907, as the agent or manager of the community 
property, but this did not vest him with the larger or 
superior interest in the property upon division.” 

In Nevada the relative rights of husband and wife in 
community property are defined in the following sections 
of the revised laws of that State: , 

“Sec. 2155. All property of the wife, owned by her 
before marriage, and that acquired by her afterwards.by 
gift, bequest, devise, or descent, with the rents, issues, 
and profits thereof, is her separate property; and all 
property of the husband, owned by him before marriage, 
and that acquired by him afterwards by gift, bequest, 
devise, or descent, with the rents, 1 issues and profits thereof, 
is his separate property. 

“Sec. 2156. All other property ee, after marriage, 
by either husband or wife or both, except as provided by 
sections 14 and 15 of this act is community property. 

“Sec. 2160. The husband shall have the entire manage- 
ment and control of the community property, with the like 
absolute power of disposition thereof, except as hereinafter 
provided, as of his own separate estate: Provided, That no 
deed of conveyance or mortgage of a homestead as now 
defined by law, regardless of whether a declaration there- 
of has been filed or not, shall be valid for any purpose 
whatever unless both the husband and wife execute and 
acknowledge the same as now provided by law for the 
conveyance of real estate: Provided, further, That the wife 
shall have the entire management and control of the earn- 
ings and accumulations of herself and her minor children 
living with her, with the like absolute power of disposition 
thereof, when said earnings and accumulations are used for 
the care and maintenance of the family. 

“ Sec. 2164. Upon the death of the wife the entire com- 
munity property belongs, without administration, to the 
surviving husband, except that in case the husband shall 
have abandoned his wife and lived separate and apart from 
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her without such cause as would have entitled him to a 
divorce, the half of the community property subject to 
the payment of its equal share of the detts chargeable to 
the estate owned in community by the husband and wife, 
is at her testamentary disposition in the same manner as 
her separate property, and in the absence of such disposi- 
tion goes to her descendents equally, if such descendents 
are in the same degree of kindred to the decedent; other- 
wise, according to the right of representation; and in the 
absence of both such disposition and such descendants, 
_ goes to her other heirs at law, exclusive of her husband. 

“Sec. 2165. Upon the death of the husband one-half 
of the community property goes to the surviving wife, and 
the other half is subject to the testamentary disposition 
of the husband, and in the absence of such disposition goes 
to his surviving children, equally, and in the absence of 
both such disposition and surviving children, the entire 
community property belongs without administration to 
the surviving wife, except as hereinafter provided, subject, 
however, to all debts contracted by the husband during his 
life that were not barred by the statute of limitations at 
the time of his death: Provided, however, That the home- 
stead set apart by the husband and wife, or either of them, 
before his death, and such other property as may be exempt 
by law from execution or forced sale, shall be set apart for 
the use of the widow and minor heirs, and if no minor 
heirs, for the use of the widow. In case of the dissolution 
of the community by the death of the husband, the entire 
community property is equally subject to his debts, the 
family allowance and charges and expense of administra- 
tion: Provided, however, That if in the absence of said tes- 
tamentary disposition the suryiving wife and children, and 
in the absence of such children the wife shall pay or cause 
to be paid all indebtedness legally dué from said estate, 
or secure the payment of the same to the satisfaction of the 
creditors of said estate, then and in such case the said 
community property shall not be subject to administra- 
tion.” 7 

Section 2166 provides that on disolution of the mar- 
riage on divorce the community property must be equally 





452 Community property—Income and estate taxcs. 


livided between the parties, except that in case of divorce 
for adultery or extreme cruelty the guilty party is entitled 
to only so much thereof as the court may allow. All of 
the above sections, except 2160, which was amended in 
1917, were enacted prior to 1913: 

One of the most recent and comprehensive decisions of 
the Supreme Court of Nevada, interpreting the above 
statutes and defining the interests of husband and wife in 
community property, is /n re Wallzams, 40 Nev. 241, ren- 
dered in 1916. In that case it was sought to collect a tax 
under the Nevada Inheritance Tax Act of 1913 on the one- ~ 
half of the community property which passed to the wife 
on the death of the husband. But the court, after a care- 
ful review of the decisions and the Constitution of the 
State, which provided in section 31 of Article 4 that “laws 
shall be passed more clearly defining the rights of the 
wife in relation as well to her separate property, as to that 
held in common with her husband,” said: 

“Tt may, we think, be asserted, supported by the great 
weight of authority, that the interest of the wife in the 
community property and her title thereto is no less than 
that held by the husband, and this interest and title in 
the wife is not to be regarded as a mere expectancy. 

“Concluding, as we do, that the wife’s interest in the 
community property goes to her, not by succession or in- 
heritance, but rather by a right vested in her at all times 
during marriage, it follows that it is not subject to the law 
of inheritance tax.” 

The respective rights of the husband and wife in the 
community property of the State of Washington are de- 
fined by the following sections of Pierce’s Washington 
Code of 1919, all of which were enacted prior to 1913: 

“ Sec. 1424. The property and pecuniary rights of every 
married woman at the time of her marriage or afterwards 
acquired by gift, devise or inheritance, with the rents, 
issue, and profits thereof, shall not be subject to the debts 
or contracts of her husband, and she may manage, lease, 
sell, convey, encumber or devine by will such property to 
the same extent and in the same manner that her husband 
can, property belonging to him. 
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“Sec. 1428. A wife may receive the wages of her per- 
sonal labor, and maintain an action therefor in her own 
name and. hold the same in her own right, and she may 
prosecute and defend all action at law for the preservation 
and protection of her rights and property as if unmarried. 

“Sec. 1432. Property and pecuniary rights owned by 
the husband before marriage and that acquired by him 
afterwards by gift, bequest, devise or descent, with the 
rents, issues, and profits thereof, shall not be subject to 
the debts or contracts of his wife, and he may manage, 
lease, sell, convey, encumber or devise by will such prop- 
erty without the wife joining in such management, aliena- 
tion or encumbrance, as fully and to the same effect as 
though he were unmarried. 

“Src. 1433. Property not acquired or owned, as pre- 
scribed in sections 2400 and 2408 acquired after marriage 
by either husband or wife or both, is community property. 
The husband shall have the management and control of 
community personal property, with a like power of dispo- 
sition as he has of his separate personal property. except 
he shall not devise by will more than one-half thereof. 

“ Sec. 1434. The husband has the management and con- 
trol of the community real property, but he shall not sell, 
convey or encumber, the community real estate, unless the 
wife join with him in executing the deed or other instru- 
ment of conveyance by which the real estate is sold, con- 
veyed or encumbered, and such deed or other instrument 
of conveyance must be acknowledged by him and his wife: 
Provided, however, That all such community real estate 
shall be subject to the liens of mechanics and others for 
labor and materials furnished in erecting structures and 
improvements thereon as provided by law in other cases, 
and to liens of judgments recovered for community debts, 
and to sale on execution issued thereon. 

“ Src. 1435. Upon the death of either husband or wife, 
one-half of the community property shall go to the survivor, 
‘subject to the community debts, and the other half shall be 
subject to his testamentary disposition of the decéased 
husband or wife, subject also to the community debts. 
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“Src. 1436. In case no testamentary disposition shall 

have been made by the deceased husband or wife of his or 
her half of the community property it shall descend 

equally to the legitimate issue of his, her or their bodies. 
If there be no issue of said deceased living or none of their 
representatives living, then the said community property 
shall all pass to the survivor, to the exclusion of collateral 
heirs, subject to the community debts, the family allowance 
and the charges and expenses of administration.” 

It appears to be the settled law of that State that the 
wife has, during coverture, as well as upon the dissolu- 
tion of the. marriage, a.vested and definite interest and 
title in community property, equal in all respects to the 
interest and title of her husband therein. Leading cases 
are: 

Holyoke v. Jackson, 3 Wash. T. 235. 

Mabie v. Whittaker, 39 Pac. 172. 

Marston v. Rue, 92 Wash. 129 (159 Pac. 111). 

Schramm v. Steele, 166 Pac. 634 (97 Wash. 309). 

Huyvaerts v. Roedtz, 178 Pac. 801. | 

The statutes of California defining the relative property 
rights of husband and wife are ‘found in the nn 
sections of the Civil Code: 

“Sec. 162. All property of the wife, owned by her baie 
marriage, and that acquired afterwards by gift, bequest, 
devise, or descent, with the rents, issues, and profits thereof, 
is her separate property. The wife may, without the con- 
sent of her husband, convey her separate property. 

“Sec. 163. All property owned by the husband before 
marriage, and that acquired afterwards by gift, bequest, 
devise, or descent, with the rents, issues, and profits thereof, 
is his eae property. 

“Sec. 164. All other property acquired after marriage 
by either husband or wife, or both, including real prop- 
erty situated in this State, and ‘enamel property wherever 
situated, acquired while domiciled elsewhere, which would 
_ not have been the separate property of either if acquired 
while domiciled in this State, is community property; but 
wherever.any property is conveyed to a married woman by 
an instrument in writing, the presumption is that the — 
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title is thereby vested in her as her separate property. 
And.in case the conveyance is to such married woman and 
to her husband, or to her and any other person, the pre- 
sumption is that the married woman takes the part con- 
veyed to her, as tenant in common, unless a different inten- 
tion is expressed in the instrument, and the presumption 
in this section mentioned is conclusive in favor of a pur- 
chaser or encumbrancer in good faith and for a valuable 
consideration. And in cases where married women have 
conveyed, or shall hereafter convey, real property which 
they acquired prior to May nineteenth, one thousand eight 
hundred and eighty-nine, the husband, or their heirs or 
assigns, of such married women, shall be barred from 
commencing or maintaining any action to show that said 
real property was community property, or to recover said 
real property, as follows: As to conveyances heretofore 
made, from and after one year from the date of the taking 
effect of this act; and as to conveyances hereafter made, - 
from and after one year from the filing for record in the 
recorder’s office of such conveyances, respectively. 

“Src. 172. The husband has the management and con- 
trol of the community personal property, with like abso- 
lute power of disposition, other than testamentary, as he 
has of his separate estate; provided, however, that he can 
not make a gift of such community personal property, or 
dispose of the same without a valuable consideration, or 
sell, convey, or encumber the furniture, furnishings, or 
fittings of the home, or the clothing or wearing apparel 
of the wife or minor children that is community, without 
the written consent of the wife. 

“Sec. 172a. The husband has-the management and con- 
trol of the community real property, but the wife must 
join with him in executing any instrument by which such 
community real property or any interest therein is leased. | 
for a longer period than one year, or is sold, conveyed, 
or encumbered; provided, however, that the sole lease, 
contract, mortgage or deed of the husband, holding the 
record title to community real property, to a lessee, pur- 
chaser or encumbrancer, in good faith without knowledge 
of the marriage relation shall be presumed to be valid; but 
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no action to avoid such instrument shall be commenced 
after the expiration of one year from the filing for record 
of such instrument in the recorder’s office in the county in 
which the land is situate. 

“Sec. 1401. Upon the death of the wife, the entire 
community property, without administration, belongs to 
the surviving husband, except such portion enews as may 
have been set apart to her by judicial decree, for her sup-. 
port, and maintenance, which portion is subject to her 
testamentary disposition, and in the absence of such dis- 
position, goes to her descendants, or heirs, exclusive of her 
husband. 

“Sec. 1402. Upon the death of the husband, one-half of 
the community property goes to the surviving wife, and the 
other half is subject to the testamentary disposition of the 
husband, and in the absence of such disposition, goes to his 
descendants, equally, 1f such descendants are in the same 
degree of kindred to the decedent; otherwise, according 
to the right of representation; and in the absence of both 
such disposition and such descendants, is subject to dis- 
tribution in the same manner as the separate property of 
the husband. In case of the dissolution of the community 
by the death of the husband, the entire community prop- 
erty is equally subject to his debts, the family allowance. 
and the charges and expenses of administration.” 

Sections. 164 and 172 were amended to read as above in 
1917, and 172a was then added. The changes in section 
164 then made are underlined. Prior to 1917 section 172 
applied to all the community property and was amended 
only by the insertion of the word “ personal.” Section 172a 
imposes a limitation upon the power of the husband to 
alienate community real property. 

While the statutes of California are in some respects 
similar to the community property laws of the other com- 
munity property States, the rule established by the highest 
courts of that State is that during coverture the wife has 
no vested interest in the community property, her interest 
therein being a mere expectancy. 

In Spreckels v. Spreckels, 116 Cal. 339 (1897), the 
Supreme Court of that State held that prior to the amend- 
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ment of 1891 to section 172 of the Civil Code, forbidding 
the husband to give away community property without the 
consent of the wife in writing, the code vested in the hus- 
band all the elements of absolute ownership of the com- 
munity property; that the wife’s interest was.a mere 
expectancy, and as to all the world except the wife, there 
was, prior to that amendment, no distinction between the 
community estate and the separate estate of the husband; 
and that the amendment could not be construed retroac- 
tively so as to deprive the husband of his vested right to 
dispose by gift of community property acquired prior to 
- the amendment, without the consent of the wife.: 
In 1905 California passed an inheritance tax law, and 
‘subsequently the question was raised whether a widow 
should be compelled to pay such tax on that one-half of 
the community property that she took on the death of her 
~ husband. In the Estate of Moffitt, 153 Cal. 359 (1908), the 
Supreme Court of California held that she did, since she 
had no vested interest in the community estate and took 
her one-half on the death of her husband as his heir. 
‘This case was taken to the Supreme Court of the United 
States (Moffitt v. Kelly, 218 U. S. 400), where the judg- 
ment of the lower court was affirmed, the court laying down 
the rule that the nature and character of the right of the 
wife in community property for the purpose of taxation is 
a peculiarly local question, and the determination of the 
State court in regard thereto is not reviewable by the Su- 
preme Court; and further, that the law of California of 
1905, taxing all property passing by will or intestacy, hav- 
ing been construed by the highest court of that State as 
applying to the wife’s share of the community property, 
_ such. tax is not in conflict with the contract, due process, 
or equal protection clauses of the Constitution. 
Subsequently the inheritance tax law of California was 
amended to provide “that for the purpose of this act” the 
one-half of the community property which goes to. the sur- 
viving wife on the death of her husband, under the pro- 
visions of section 1402 of the Civil Code “shall not be 
deemed to pass to her as heir to her husband, but shall, for 
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the purpose of this act, be deemed to go, pass, or be trans- — 
ferred, to her for valuable and adequate consideration.” 

It is obvious that this language does not change the rule 
of community property in the State nor vest in the wife 
any interest thereto prior to the dissolution of the com-. . 
munity; rather it emphasizes the existing rule that the 
wife has no vested interest In community property. 

As to the effect of section 172a of the Civil Code, enacted 
in 1917, it is not to be presumed that the legislature in- 
tended, by the enactment of same to make so revolutionary 
a change in the existing rule of property in California as 
to devest the husband of his. ownership in the community 
property. As was said in Spreckels v. Spreckels, supra, 
“ Tf the husband can not make a valid transfer of the prop- 
erty for the purpose of depriving his wife of it, that does 
not show a vested right in-her,” and giving the fullest pos- 
sible effect to the language, unless the wife had a vested in- 
terest by virtue of the law as it theretofore existed, which 
it must be conceded she did not, the operation of the amend- 
ment would necessarily be confined to community property 
acquired after May 23, 1917. 


SUMMARY. 


Summarizing, it appears that in all of the community 
property States except California their own courts have 
held that the wife has, during the existence of the marriage 
relation, a vested interest in one-half of the community 
property. Her rights in the property of the community 
are perhaps most fully recognized in the State of Wash- 
ington, where both spouses have testamentary disposition 
over one-half of the community property, and where in the 
absence of such disposition it descends to their issue, or, 
in the absence of issue, to the survivor; while the husband is 
manager of the community estate in Washington he may 
not sell, convey, or encumber real estate unless the wife 
join with him in the conveyance; and as was held in Huy- 
vaerts v. Roedtz, ante, and Schramm v. Steele, ante, the 
separate debt of the husband can not be satisfied out of 
community property where it 1s not incurred in connection 
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with the community business, nor for the benefit of the 
community. | 
In Idaho it is seen that the limitation upon the aliena- 
tion of the community real property is the same as in Wash- 
ington. But while the wife’s earnings and the rents and 
profits of her separate estate are community property she 
is given the management and control of same. The Idaho 
rule governing the disposition of community property on 
the death of either spouse is, with minor variations, the 
same as that of Washington. In neither State is an inher- 
itance tax payable on the one-half of the community that 
goes to the one spouse on the death of the other. 

In Arizona the husband only may dispose of community 
personal property, but the wife must join him in deeds 
or mortgages affecting real estate, except unpatented min- 
ing claims. One-half of the community property is sub- 
ject to the testamentary disposition of either spouse, and 
in absence of such disposition goes to his or her descend. 
ants; where there is neither testamentary disposition not 
descendants, it is subject to distribution in the same manne1 
as the separate property of the husband. On decree of 
divorce the court may divide the property as he sees fit. 
but in the absence of provision for the community prop- 
erty the parties from the date of the decree hold as tenants 
in common. The courts of Arizona hold that the wife is 
equal owner with her husband. 

In Nevada the husband has the entire management and 
control of the community property, except that the wife 
has entire control of her earnings when living separate 
from her husband. Upon her death the husband takes the 
whole community estate, except that where he has aban- 
doned her without good cause she may by will dispose of 
half and in «bser.ce of such disposition it goes to her heirs. 
exclusive of her husband. On the death of the husband 
the wife takes half and the husband may dispose of the 
other half by will, or it goes to his surviving children; if 
there is no will and no children survive, the whole goes 
to the wife without administration, subject to certain pro- 
visos. On dissolution of community by divorce for any 
other ground than adultery or extreme cruelty, the com- . 
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munity property must be equally divided between the par- 
ties. The wife pays no inheritance tax under the inherit- 
ance tax law of Nevada on her interest in community prop- 
erty the courts holding that she takes not as heir but by 
a right vested in her at all times during marriage. It is to 
be noted that the constitution of Nevada recognizes the 
wife’s interest in community property. 

In New Mexico while the husband is manager of the 
community estate, he may not transfer real property with- 
out a valuable consideration without the written consent 
of his wife; and under certain circumstances the wife may | 
be substituted as manager; prior to 1915 he could not trans- 
fer community personal property except for a valuable 
consideration without her written consent; on dissolution 
of the community by the death of the wife the husband 
takes all except such portion as may have been set aside 
to the wife by judicial decree, which portion goes to her 
heirs unless she has disposed of same by will; on death 
of the husband one-half goes to the wife and the other half 
is subject to testamentary disposition by the husband. If 
he makes no will one-fourth of his one-half goes to the 
wife and the remainder to the children. On separation 
either may petition for division of community property 
and after divorce continue to hold as tenants in common 
where no disposition has been made in the divorce decree. 
New Mexico has no State inheritance tax act. 

In Louisiana the community property comprehends all 
property acquired during the marriage by either husband 
cr wife except that acquired with separate funds or by in- 
heritance or particular donation, and excepting the earn-_ 
ings of the wife when she is living separate from her hus- 
band; the husband is manager of the community but he © 
may not convey community immovables by gratuitous title, 
and can not dispose of movables in fraud of the wife: 
either spouse may dispose of one-half the community prop- 
erty by will and the laws governing the descent of such 
property: in the absence of testamentary disposition apply 
equally to both spouses, the survivor taking the deceased 
spouse’s half by: mheritance when there is no will, and 
neither father, mother or descendants. As heretofore stated 


a 
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the survivor pays no inheritance tax on his or her one- 
half of the community property but does pay on that part 
inherited from the deceased spouse. 

In California the wife has no power of testamentary dis- 
position of community property except of such as may 
have been set aside to her by judicial decree; she takes one- | 
half as heir on the death of the husband; but on the death 
of the wife the entire community property belongs to the 
husband without administration. The California courts 
have held that under the law as it stood prior to 1917 the 
wife had no vested interest in community property prior 
to the dissolution of the marriage; the amendment to the 
inheritance tax act being limited to the purposes of that act 


could not have had the effect of vesting an interest in her, 


and had the addition of section 172a had that effect any 
amendment of the inheritance tax act would have been 


unnecessary to exempt her one-half from taxation there- 


under. In the case of Blum v. Wardell, now pending be- 
fore the Circuit Court of Appeals of the Ninth Circuit, on 
appeal from the District Court of the Northern District 
of California, the application of the Federal Estate Tax 


_ Act of 1916 is under consideration 


As appears from my opinion of September 10, 1920, in ~ 
‘Texas the control of community property is divided be- 
tween the husband and wife; in that State on the death of 
either spouse without issue the survivor takes the whole 
and where there is issue, takes one-half, the other half 
going to said issue or their descendants. Under the State 
inheritance tax law the wife pays no tax on her half of the 
community property. 

In Warburton v. White, 176 U. Ss. 484, 496, the principle 
was enunciated that where State decisions have interpreted 


- State laws governing property or controlling-relations that 


are essentially of a domestic and State nature the United - 
States Supreme Court will follow the State decisions, if 
possible to do so, in the discharge of its duties. Also in 
De Vaughn v. Hutchinson, 165 U.S. 566, 570, it was held 
that to the law of the State in which property is situated 
we must look for the rules which govern its descent, aliena- 
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tion, and transfer, and for the effect and construction of 
wills and other conveyances. In United States v. Crosby, 
¢ Cranch 115, it was held that the title to land can be 
acquired and lost only in the manner prescribed by the law 
of the place where same is situated. 

In arriving at an answer to the questions propounded 
by you we are called upon to determine the rules of prop- 
erty in the community property States; we have, therefore, 
pursuant to the rules of the above cases, adopted the rules 
laid down by the highest courts of the various States. 
There remains to be determined the application thereto 
of the income and estate tax provisions of Federal statutes. 
In my previous opinion it was stated that since in Texas 
the ownership in one-half of all community property vests 
in each spouse, whatever is income to the community is 
income to both. This conclusion apples, therefore, to all 
States in which community property is held to be vested 
equally in both spouses. 

‘Section 201 of the Revenue Act of 1916 (39 Stat. TT) 
and section 401 of that of 1918 (40 Stat. 1096) impose a 
tax “ upon the transfer of the net estate of every decedent ” 
dying after the passage thereof, to be determined as is set 
_ forth im the sections following, which are: 


“Revenue Act of 1918. | | 

“Sec. 402. That the value of the gross estate of the 
decedent shall be determined by including the value at the 
time of his death of all property, real or personal, tangible 
or intangible, wherever situated— 

“(a) To the extent of the interest therein of the decedent 
at the time of his death which after his death is subject 
to the payment of the charges against his estate and the 
expenses of its administration and is subject to distribu- 
tion as part of his estate; 

* * * * * 

“(d@) To the extent of the interest therein held jointly 
or as tenants in the entirety by the decedent and any other 
person, or deposited in banks or other institutions in their 
joint names and payable to either or the survivor, except 
such part thereof as may be shown to have originally be- 
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longed to such other person and never to have belonged to 
the decedent.” (40 Stat. 1097.) 

Subdivisions (a) and (ce) of section 202 of the Revenue 
Act of 1916 are identical with subdivisions (a) and (da) of 
section 402 of the Revenue Act of 1918, quoted above. 

While the community estate of husband and wife has 
not in the strictest sense all the incidents of a joint estate 
or an estate in the entirety as they were known at com- 
mon law, I am convinced that the community estate is for 
all practical purposes within the language of subdivision 
(2) of section 402, there being deductible therefrom, in 
arriving at the net estate of decedent, the one-half interest 
of the surviving spouse, which may be shown to have origi- 
_ nally belonged to such person, and never to have belonged 
to the decedent. 

And even though it should be held that the community 
estate is not a “ joint estate” or an “estate in the entirety ” 
within the meaning of the revenue acts, the one-half in- 
terest of the deceased spouse in community property would 
still be subject to tax under. the language of subdivision 
(a) above. 

My answers to. your questions are therefore: 

(1) That in Washington, Arizona, Idaho, New Mexico, 
Louisiana, and Nevada the husband and wife domiciled 
therein, in rendering separate income-tax returns, may 
each report as gross income one-half of the income which 
under the laws of the respective States becomes, simul- 
taneously with its receipt, community property. 

(2) In the States mentioned, in answer to question one. 
there should be included in gross estate, in computing the 
estate tax of a deceased spouse, one-half only of the com. 
munity property of husband and wife domiciled therein. 

(3) Neither of the above answers is based upon a statute 
enacted subsequent to March 1, 1913. 

(4) My answers to these gueations apply under income 
and estate-tax acts prior to the Revenue Act of 1918. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY oF TEE TREASURY. 
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TRANSFER OF REGISTERED LIBERTY LOAN BONDS, 


Where a default judgment was rendered in a justice’s court of 
Montana against the owner of certain registered Liberty loan 
bonds, the only service of process being by publication and the 
Christian name of the registered owner being indicated in the 
order of publication only by initial letters, the Treasury Depart- 
ment should not transfer the bonds in question without an 
assignment from the registered owner. © 


DEPARTMENT OF JUSTICE, 
| March 1, 1921. 

Sir: I beg to acknowledge receipt of your letter of Au- 
cust 26, 1920, requesting an expression of my opimion upon 
the question ‘whether two $50 bonds of the fourth Liberty 
loan, registered in the name of L..B. Mitchell, could prop- 
erly be transferred without an assignment from the regis- 
tered owner, on the basis of certain proceedings in a case 
entitled “W. L. Beardsley, plaintiff, v. L. B. Mitchell, 
defendant.” 

From the papers transmitted with your letter it appears 
that the basis of the proceedings through which the pro- 
posed transferee claims to have acquired title to the bonds 
in question is a default judgment in favor of the plaintiff 
in the above-entitled cause rendered by a justice of the 
peace of Boulder Township, Jefferson County, Mont. No = 
service was had on the defendant other than by publica- 
tion.- The bonds in question were sold at an execution sale 
to satisfy the above judgment. 

A judgmen! is absolutely void unless the person sued 
has notice, actual or constructive, of the pendency of the 
suit. Where le is personally served with process, errors 
in the name of the defendant occurring in the summons 
are immaterial unless they are so great that an entirely 
different person may be said to be named. But where the 
defendant has constructive notice only, i. e., where the only 
service of process is by publication, such service is void 
unless defendant’s name is stated correctly and fully 
enough to identify him. : | 
_ At common law the rule is that every person is presumed 
to have not only a surname but a Christian name, until the 
contrary is made to appear by proper averment, and that a 
description of him by his surname and the initial of his 


NoTe.—- Opinion of March 1, 1921, relating tu validity of Preueey regu- 
lations, p. 497. 
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Christian name does not sufficiently identify him. Conse- 
. quently it has been held that where the defendant was 
served by publication only, and the order of publication 
stated only the initial of his Christian name, such service 
was not sufficient to give the court jurisdiction over the 
cause, and that a judgment entered on it was void. (Skel- 
ton v. Sackett, 91 Mo. 377.) In D’Autremont v. Anderson 
Iron Company, 104 Minn. 165, it was held that where the ~ 
middle initial of defendant’s name was wrongly. stated and 
service was made by publication, the court did not acquire. 
jurisdiction over the real party defendant. The same con- 
_ clusion was reached in MeNamara v. Gunderson, 89 Nebr. 
112, where defendant’s Christian name was stated as 
“Ann ” instead of “Anna.” 

_In some jurisdictions the common-law. rule, according 
to which a person’s full Christian name is essential to the 
description of him, has been modified by statute or judicial 
decision ; but this is not the case in Montana. The common- 
law rule is still in force there. For this reason I am of the 
opinion that the judgment on which the execution sale in 
this case 1s based was void, and that no title passed to the 
purchaser at ‘hal: wale.. “Thitetore your question must be 
answered in the negative. 

Respectfully, : 
| A. MITCHELL PALMER, 
To the SEcrETaRY OF THE TREASURY. 
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Where a default decree in an attachment suit was rendered in a 
chancery court of Tennessee against a nonresident owner of cer- 
tain registered Liberty loan bonds, the Treasury Department 
should not transfer the bonds without an assignment from the 
registered owner until it is ascertained that no application has 
been filed for setting aside such decree within 12 months from 
the rendition thereof. | . 

DEPARTMENT OF JUSTICE, 
March 1, 1921 
Sir: I tae to acknowledge receipt of your letter ‘of 

September 22, 1920, requesting an expression of my opin- 

ion upon the question whether or not three 44 per cent 

third Liberty loan bonds, registered in the name of Robert 
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E. Ward, could properly be transferred without an assign- 
ment from the registered owner, on the basis of certain pro- 
ceedings in the chancery court of Johnson County, Tenn., 
in a case entitled “ Afaldred C. Ward v. Robert FE. Ward.” 

From the papers transmitted with your letter it appears 
‘that on January 30, 1920, a bill for divorce and attach- 
ment was filed in the above-entitled cause in the chancery 
court at Mountain City, for Johnson County, Tenn., alleg- 
ing that until January 9, 1920, defendant was a resident of 
Johnson County, Tenn., but that at the time of the filing of 
said bill his whereabouts or place of residence was unknown 
to complainant; charging upon information and belief 
that defendant was a nonresident of the State of Tennessee, 
and attaching, among other property, the three Liberty 
bonds hereinabove described. Service upon defendant was 
had by publication. The defendant having failed to ap- 
pear and make defense to the bill, it was taken as confessed, 
and on April 20, 1920, the court decreed a divorce to com- 
plainant and awarded as alimony all the personal property 
described in the bill and attached in the cause. | 

The 1918 Annotated Code of a section 5289, 
provides that— 

“In all cases of attachment sued out er the defend- 
ant resides out of the State, or has merely removed himself 
or property from the State, the judgment or decree by de- 
_ fault may be set aside, upon application of the defendant. 
and good cause shown, within twelve months thereafter, 
and defense permitted upon such terms as the court or 
justice may impose.” 

In the present instance the attachment was sued out on 
the ground of defendant’s nonresidence. Therefore, under - 
the above statute the defendant had 12 months’ time from 
the rendition of the decree against him in which to file an 
application to set it aside. I am of the opinion that until 
it is ascertained that the time for setting aside the decree 
has elapsed, without defendant’s filing an application to do 
so, a transfer of the bonds should not be made. 

Respectfully, 
A. MITCHELL PALMER. | 


To the SECRETARY OF THE TREASURY. 
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PERMITS FOR THE MANUFACTURE AND SALE OF LIQUORS 
FOR MEDICINAL PURPOSES—QUANTITY OF LIQUOR SOLD 
ON PRESCRIPTIONS. 


The Commissioner of Internal Revenue is authorized under the 

. National Prohibition Act to issue permits for the manufacture of 
whisky, beer, wine, and the other liquors enumerated in section 
1 of Title II of said Act, with an alcoholic content in excess of 
one-half of-1 per cent, for medicinal purposes. 

Except in the case of spiritous liquor, the quantity of liquor that 
may be prescribed by a physician in a given emergency or dur- 
ing a given period of time can not be limited by regulation, but 
a regulation may limit the quantity of liquor of any kind which 
may be called for by a single prescription. 

The Commissioner of Internal Revenue and the Secretary of the 
Treasury are without authority to limit, either locally or for the 
country as a whole, the number of permits to be issued for the 
manufacture or sale of liquor for medicinal purposes. 


DEPARTMENT OF JUSTICE, 
March 3, 1921. 


Str: This will acknowledge receipt of your letter of 
February 21, requesting an opinion on the following ques- 
tions: —_ 

“1. Whether the Commissioner of Internal Revenue is 
authorized under the Volstead Act to issue a permit for 
the manufacture of whiskey for medicinal purposes. 

“9, Whether the Commissioner of Internal Revenue is 
authorized under the Volstead Act to issue a permit for the 
manufacture of beer and other malt liquors, with an alco- 
holic content in excess of one-half of 1 per cent, for 
medicinal purposes. 7 

“3, Whether the Commissioner of Internal Revenue is 
authorized under the Volstead Act to issue a permit for 
the manufacture of wine and other vinous liquors, with an 
aleoholic content in excess of one-half of 1 per cent, for 
medicinal purposes. 

“4. If your answer is in the affirmative in any or all of 
the above-mentioned cases, please advise me whether by 
regulations, approved by the Secretary of the Treasury, 
the quantity to be prescribed by physicians may be limited 
or controlled. 
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“5, If your answer is in the affirmative as to one or all 
of questions numbered 1, 2 and 3, please advise me as 
follows: 

“(a) May the Commissioner under regulations to be ap- 
proved by the Secretary of the Treasury limit the number 
of permits for manufacture or sale within any particular 
State, subdivisions of States, or locality, after he has deter- 
mined as a matter of fact that a certain number of permits 
would be all that reasonably would be necessary to take 
care of these products for medicinal purposes? | 

“(b) May the Commissioner as a matter of administra- 
tion in the exercise of his administrative judgment deter- 
mine that no permits whatsoever should be issued in any 
particular State, locality, or subdivisions of States, or in 
the country as a whole?” | 

In answering the first three questions, it may be well to 
quote the language of my opinion of December 13, 1920 
(32 Op. 361), where in referring to section 1, Title IT, 
' of the National Prohibition Act, I said: “The word 
‘liquor’ is expressly defined in section 1, above quoted, 
to include whiskey and other liquors there enumerated.” 
In section 1 it is provided that the term ‘ liquor’ includes, 
“alcohol, brandy, whiskey, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, vinous, malt, 
or fermented liquor.” (41 Stat. 307.) It will thus be seen 
that the liquors enumerated in your first three questions 
come within the definition of the term “ liquor.” 

It was not the purpose of Congress to prohibit the use of 
liquor for nonbeverage purposes, as is evidenced by the 
wording of the title of the National Prohibition Act. 

“An Act to prohibit intoxicating beverages, and to regu-: 
late the manufacture, production, use, and sale of: high- 
proof spirits for other than beverage purposes, and to 
insure an ample supply of alcohol and promote its use in . 
scientific research and in the development of fuel, dye, and 
other lawful industries.” (41 Stat. 305.) 

However, it was necessary to regulate the traffic in non- 
beverage liquor in order to accomplish the purpose of the 
Act, which was as stated, to prevent the use of liquors 
for beverage purposes. The use of liquor as a medicine 
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was recognized by Congress to be a nonbeverage use. This 
is shown by the provisions made for the issuance of permits 
to prescribe. (See section 7, Title IT, 41 Stat. 311.) IT am, 
therefore, of opinion the Commissioner may issue permits 
for the manufacture of liquors for medicinal purposes. 
If, by your fourth question, you mean to inquire whether 
it is competent, by regulation, to limit, except as prescribed 
by the statute in the case of spirituous liquor, the quantity 
of liquor that a physician may prescribe for the same 
patient within a given period of time, I think the question 
must be answered in the negative. The statute forbids a 
physician to. prescribe liquor except when, after the re- 
quired examination or investigation, “he in good faith 
believes that the use of such liquor as a medicine by such 
person is necessary and will afford relief to him from some: 
known ailment.” Congress has imposed the sole additional 
limitation that not more than a pint of spirituous liquor — 
_shall be prescribed for the same person ‘within any period 
of 10 days. Subject to this limitation, obviously there has 
been committed, not to the judgment of the Commissioner 
and the Secretary of the Treasury, but to the professonal: 
judgment of the physician, the question of the quantity 
of liquor that may be used to advantage, as a medicine, 1n 
each case. As to this question, I think the intention was 
to leave the physician unfettered by governmental control 
but subject to be dealt with criminally and by revocation 
of his permit if he acts in bad faith. A regulation, there- 
fore, which would substitute the judgment of the Commis- 
sioner and Secretary of the Treasury for the good faith of 
_ the physician, by fixing a limit upon the amount that could 
be prescribed in a given emergency or during a given 
period of time would, in my opinion, be without authority 
and void. | | 
However, the authority to make regulations governing 
the manner in which liquor may be prescribed is clear and 
ample. Any regulation reasonably deemed by the Com- 
missioner and Secretary proper to limit the distribution 
of liquors for medicinal purposes to cases in which a phy- 
sician, in good faith, believes necessary will be valid. To 
authorize a physician to prescribe, at one time, a large 
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quantity of liquor, on the theory that the necessity for its 
use will probably continue during a long period in the 
future, would lead to abuses and enable persons to obtain 
liquors that might, in fact, never be required for the pur- 
pose for which prescribed. This, I think, was never con- 
templated, and I am of opinion that the regulations may 
very properly limit the quantity of liquor of any and all 
kinds which shall be called for by a single prescription. 
The regulation may provide that no prescription shall call 
for more than the physician, acting in good faith, believes 
will actually be required during a given number of days, 
or it may simply provide that no prescription shall call for 
‘more than a given quantity. 

In answer to your questions 5 (a) and. 5 (b), I am con- 
strained to the view that the Commissioner and the Secre- 
tary are without authority to limit the number of permits 
to be issued for the manufacture or sale of liquor for 
medicinal purposes within a particular section of the coun- 
try upon the sole ground that a given number will be 
sufficient. 

The manufacture or sale of liquor for medicinal pur- 
poses has not been prohibited. The constitutional amend- 
ment does not expressly confer power to prohibit either. 
It may be assumed that Congress, for the purpose of making 
the prohibition law effective, could have placed some limit 
upon the quantity of liquor that should be either manu- 
factured or sold for medicinal purposes, and that it might 
have indicated, in general terms, the character of such 
limitation and authorized the executive officers to carry out 
the purpose thus expressed by proper regulations. I can 
find in the Act, however, no purpose either to directly 
impose such a limitation or to confer upon the executive 
officers any power to do so. I think, therefore, that a 
regulation having this in view would be, in effect, an 
amendment of the statute and not a mere regulation to 
carry out the expressed purpose of Congress. Section 6 
of the Act contains a number of provisions relating to 
permits, and must be taken to describe, in general, the 
scope uf the regulations which may lawfully be promul- 
gated. There is no reference here, however, to a purpose 
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to limit the quantity produced or sold. With respect to 
the sale at retail for medicinal purposes, the Act itself 
confines such sales to a very narrow limit by providing 
that— | 

“No permit shall be issued to anyone to sell liquor at 
retail, unless the sale is to be made through a pharmacist 
designated in the permit and duly licensed under the laws 
of his State to compound and dispense medicine prescribed 
by a duly licensed physician. No one shall be given a 
permit to prescribe liquor unless he is a physician duly 
licensed to practice medicine and actively engaged in the 
practice of such profession.” (41 Stat. 310, sec. 6.) 


Practically, therefore, no: permit for sales at retail can 
be granted except to a druggist who is himself a licensed 
pharmacist or who employs such a pharmacist. As between 
different applicants for permits who meet this and the 
other requirements of the Act, I am unable to find any 
authority for discriminating. I think it was the intention - 
of Congress that all reputable drug stores authorized’ to 
compound and dispense medicine prescribed by physicians 
should be entitled to a permit to sell liquor at retail on 
such prescriptions. I can not believe that it was the in- 
tention that the executive officers should have authority to 
say that one reputable druggist in a community should 
_ have a permit and another equally reputable should not. 
If there are a number of reputable drug stores in a com- 
munity, I can not find in the Act anything which author- 
izes the commissioner and Secretary to say that some of — 
them shall.be denied a permit merely because in the opinion 
of these officers the others will be able to meet the legitimate 
demand for liquor for medicinal purposes. It may be that 
Congress might have conferred the power to thus select 
what may be deemed a sufficient number to receive permits 
and then to deny all other applications made from the 
same community. But I do not think this has been done: 

With respect to sales at wholesale for any nonbeverage 
purpose, the Act imposes limitations as to the class of 
persons who may receive permits. But again I can find 
no authority to discriminate between persons within that 
class by limiting the number of permits to be issued. 

89836 ° —22—voL 32——-33 
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With respect to persons who may receive permits to 
manufacture, there does not seem to be any limitation as to 
the class of such persons. 

On the whole, I am of opinion that there is no authority 
to limit the number of permits, either locally or for the 
country as a whole, because the Commissioner and Secre- 
tary may be of opinion that a larger number are not neces- 
sary. I must, therefore, answer the two questions em- 
braced in your number 5 in the negative. 
Respectfully, z 
A. MITCHELL PALMER. 
To the SECRETARY OF THE TREASURY. 


RAILWAY COMPANTES—EXTRA COMPENSATION FOR CUS- 
TOMS OFFICERS—ATTORNEY GENERAL’S OPINION. 


The Attorney General declines to express an opinion upon the ques- 
tion whether railway companies and other carriers bringing in 
merchandise from contiguous foreign territory in cars or other 
conveyances are liable for the extra compensation of such cus- 
toms officers aS may be required to perform service in the exam- 
ination of baggage or the lading or unlading of merchandise on > 
Sundays or holidays, and at other than the regular hours of such 
officers on other days, as the same question is involved in a case 
now pending on appeal to a Federal court. 

It has long been the settled rule of this Department not to render 
an opinion upon any question whose anSwer may bring it into 

 eonflict with a judicial tribunal, especially while me question is 
under consideration by the courts, ° 


DEPARTMENT OF JUSTICE, 
March 3, 1921, 

Sir: I beg to acknowledge -receipt of your letter of 
January 28, 1921, requesting an expression of my opinion 
upon the following questions of law: 

“(1) sre railway companies and other carriers bringing 
in merchandise from contiguous foreign territory in cars 
or other conveyances liable for the extra compensation of 
such customs officers as may be required to perform service 
in the examination of baggage or the lading or unlading 
of merchandise on Sundays or holidays, and at other than 
the regular hours of such officers on other days? 
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(2) If your answer to the foregoing is in the affirmative, 
is it necessary that the carrier make application in each 
instance for the services? | 

-“(3) Does the carrier become liable for the extra com- 
pensation of officers in the inspection of imported merchan- 
dise which is entered but not actually unladen, but is de- 
livered or released to the carrier for delivery to an interior 
place or port other than the places of inspection? ” 

It appears that at least the first of the questions sub- 
mitted by you has been passed upon by Judge Hazel, of 
the United States District Court for the Western District 
of New York, and that an appeal from his deeision is now 
‘pending. The answers to the other questions are neces- 
sarily dependent upon the answer to the first. I regret 
that under these circumstances I can not comply with your 
~ request, as it has long been the settled rule of this Depart- 
ment not to render an opinion upon any question whose 
answer may bring it into conflict with a judicial tribunal, 
especially while the question is under consideration by the 
courts. (20 Op. 618; 23 Op. 221, 582, 585; 24 Op. 59; 
25 Op. 369.) 

Respectfully, : 
A. MITCHELL PALMER. | 


To the SECRETARY OF THE TREASURY. 





FIRST NATIONAL CORPORATION OF BOSTON—USE OF 
WORD “NATIONAL” IN ITS TITLE. 


The First National Corporation of Boston, a corporation organized 
under the laws of Massachusetts with power to act as broker 
in dealing in personal property of every kind and description, is 
not entitled by reason of the inhibitions of section 5243 of the 
Revised Statutes to use the word “national” in its title. 


DEPARTMENT OF JUSTICE, 
March 3, 1921. 
Sir: I beg to acknowledge receipt of your letter of 
November 29, 1920, requesting an expression of my opinion 
upon the question whether, under the inhibitions of Revised . 
Statutes, section 5243, the First National Corporation of 
_ Boston has the right to use the word “ national ” in its title. 


474 First National Corporation of Boston. 


Revised Statutes, section 5243, provides that— 

“All banks not organized and transacting business under 
the national currency laws, or under this Title, and all 
persons or corporations doing the business of bankers, 
brokers, or savings institutions, except savings banks au- 
thorized by Congress to use the word ‘national’ as a part of 
their corporate name, are prohibited from using the word 
‘national’ as a portion of the name or title of such bank, 
corporation, firm, or partnership; and any violation of this 
prohibition committed after the third day of September, 
1873, shall subject the party chargeable therewith to a 
penalty of $50.00 for each day during which it is committed 
or repeated.” 

Section 25 of the Federal Reserve Act provides that any 
national banking association may file application with the 
Federal Reserve Board for permission to invest an amount 
not exceeding in the aggregate 10 per cent of its paid-in 
capital stock and surplus in the stock of one or more banks 
or corporations chartered or incorporated under the laws of 
the United States or of any State thereof, and principally 
engaged in international or foreign banking or banking 
in a dependency or insular possession of the United States, 
either directly or through the agency, ownership, or control 
of local institutions in foreign countries or in such de- 
pendencies or insular possessions. (89 Stat. 755.) 

The First National Corporation was incorporated under 
the Business Corporation Law of Massachusetts, with a 
capital stock of $2,250,000, all of which is owned by the 
First National Bank of Boston. Upon its incorporation 
it entered into an agreement with the Federal Reserve 
Board, whereby the former, in consideration of “ the grant- 
ing by said Federal Reserve Board to said, the First 
. National Bank of Boston, of the power to invest $2,250,000 
of its capital and surplus in the capital stock of the First. 
National Corporation, said corporation agrees and under- 
takes with said Federal Reserve Board to restrict its opera- 
tions or conduct its business 1n such manner or under such 
limitations and restrictions as the Federal Reserve Board 
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may prescribe for the place or places wherein the business 
of the First National Corporation is to be conducted.” 

Under its charter the First National Corporation has, 
among others, the following powers: 

“1. To purchase and sell, or discount and negotiate or 
pledge notes, drafts, checks, bills of exchange, acceptances, 
cable transfers, or other evidences of debt. 

“3. To purchase, sell, pledge or otherwise deal in and 
with securities of all kinds, either foreign or domestic. 

“ = To accept bills or drafts drawn upon it. 

. To purchase and sell exchange coin and bullion. 

is 6 To borrow and to lend money with or without se- 
curity, real, personal or mixed. 

“8. To net both on its own account and as agent, trustee, 
broker, consignee or factor of others in buying, warehous- 
ing, selling, in procuring insurance upon and otherwise © 
dealing in goods, wares, merchandise and personal prop- 
erty of every kind and description, and to act as financial or 
business agent or trustee for domestic and foreign corpora- 
tions, both private and municipal, and for individuals, 
partnerships, associations and governments. 

“11. To engage in international or foreign banking or 
banking in a dependency or insular possession of the United 
States, either directly or through the agency, ownership or 
control of local institutions in foreign countries, or. in 
such dependencies or international possessions; Provided, 
however, that said corporation shall not be deemed to pos- 
sess the power to receive deposits or to issue bills, notes, or 
other evidences of debt for circulation as money. 

“15. In general, to do any and all things, and to have 
and exercise any and all powers necessary or incidental to 
the complete exercise of any or all of the foregoing powers.” 

It is contended that if the First National Corporation is 
a bank at all it is a bank “ organized and transacting busi- . 
ness under the National Currency Laws,” because it was 
organized to be used as an instrument in the national 
banking system for the furtherance of the foreign com- 
merce of the United States, and is, in fact, under the super- 
vision and control of the Federal Reserve Board. I think. 
however, that, although the First National Corporation 
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transacts business under the national currency laws, it 
was not organized under them, and therefore that it is not 
entitled to retain the word “ national ” as part of its corpo- 
rate name if it is a bank. 

It 1s contended that the First National Corporation 1s 
not a bank within the meaning of Revised Statutes section 
5243, because it has no power either to issue notes payable 
on demand intended to circulate as money or to receive . 
money on deposit. But I think it is immaterial whether 
or not this is true, and whether or not, if it is true, the 
First National Bank of Boston had the right to invest in 
its stock. Power is expressly conferred upon the First 
National Corporation to act as broker in dealing in per- 
sonal property of every kind and description. It is, there- 
fore, clearly authorized to do the business of a broker within 
the meaning of Revised Statutes section 5243. For these 
reasons I am of the opinion that your question must be 
answered in the negative. 

Respectfully, 
A. MITCHELL PALMER. 

To the SECRETARY OF THE TREASURY, 


PRECEDENCE OF STAFF OFFICERS OF THE NAVY. 


Staff officers who entered the Navy prior to March 4, 1913, take 
precedence with officers of other staff corps who also entered the 
Navy-prior to said date by date of commission. 

Officers of the line and staff of the Navy who entered the Navy 
prior to March 4, 1913, and who have been advanced on the Navy 
Register, should be credited, for the purposes of precedence, 
with ‘“ constructive service” sufficient to place them ahead of all 
other officers, line and staff, over whom they have been so ad- 
venced., 

DEPARTMENT OF JUSTICE, 


March 8, 1921. 
Sir: I beg to acknowledge receipt of your letter of Feb- 
ruary 16, 1921, requesting an expression of my opinion 
upon the following questions of law: 
“1. What rule under existing law governs the precedence 
of staff officers who entered the Navy prior to March 4, 
1913, (a) with officers of the line, and (b) with officers of 
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other staff corps who also entered the Navy prior to said 
date ¢ ”’ 

Revised Statutes, section 1485, provides that— — 

“ Officers of the staff corps of the Navy shall take prece- 
dence in their several corps, and in their several grades, 
and with officers of the line with whom they hold relative 
rank according to length of service in the Navy.” 

The Act of August 29, 1916 (39 Stat. 556, 578), provides 
that— 

“ Officers shall take rank in each staff corps according to 
the dates of commission in the several grades, excepting 
in cases where they have gained or lost numbers.” 

Even prior to August 29, 1916, the general rule through- 
out the military service has been that officers of the same 
vrade take rank with each other according to the dates of 
their commissions. As applied to line officers of the Navy, 
this rule is embodied in Revised Statutes, section 1467. In 
the Army it is the unwritten law (25 Op. 517). But an 
exception to this general rule was made by Revised Stat- 
utes, section 1485. The language of this section that “ offi- 
cers of the staff corps of the Navy shall take precedence 
in their several corps, and in their several grades * * * 
according to length of service in the Navy” shows clearly 
that it was intended to apply only as between officers of 
the same staff corps. But, in the absence of a statute on the 
subject, the same rule was applied as between officers of 
different staff corps as being the most convenient. But as 
staff oflicers now take precedence in their own corps by date 
of commission, those reasons of convenience no longer ex- 
ist. I think, therefore, that the unwritten law applies ac- 
cording to which officers of the same grade take precedence 
by date of commission. 

The question remains whether the Act of August 29, 
1916, repeals that provision of Revised Statutes section 
1485 according to which staff officers take procedence with 
line officers by length of service. The Judge Advocate 
(jeneral has held that it does, on the ground that the two 
statutes are wholly repugnant. He says that it is a physi- 
cal impossibility to give staff officers precedence in their 
own corps by date of their commission (as required by the 
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Act of August 29, 1916) and at the same time to give them 
precedence with officers of the line by length of service (as 
required by Revised Statutes section 1485). 

This situation may be illustrated as follows: Suppose 
Capt. A of the Construction outranks Capt. B of the same 
corps by date of commission, Capt. B outranks Capt. C of 
the line both by date of commission and by length of serv- 
ice, and Capt. C outranks Capt. A by length of service. 
‘Obviously the order of precedence of these officers can not 
be determined by applying either or both of the above 
statutes. Under the Act of August 29, 1916, Capt. A out- 
ranks Capt. B, but that Act does not define the relative 
rank of these officers to Capt. C; that is done by Revised 
Statutes section 1485, according to which Capt. B out- 
ranks Capt. C, who in turn outranks Capt. A. But Capt. 
-B does not outrank Capt. A, because that is contrary to 
the express command of the Act of August 29, 1916. Thus 
it is demonstrated, says the Judge Advocate General, that 
the two statutes are in irreconcilable conflict and that the 
earlier one is repealed in toto. It is more logical to say 
that Revised Statutes section 1485 -is repealed only as ap 
plied to that situation, and that, in the absence of any 
statute defining the precedence of the staff and line offi- 
cers, the unwritten law applies, according to which offi- 
cers of the same grade take precedence by date of com- 
mission. 7 | 

But it does not follow that Revised Statutes section 1485 
is repealed as to those situations to which it can be applied 
. without coming in conflict with the Act of August 29, 1916, 
as, for instance, between Capts. A and C or Capts. B and 
C. It is true that if Revised Statutes section 1485 is ap- 
plied the result will be that Capt. A will outrank Capt. C 
in some circumstances, while in others the order of prece- - 
dence will be reversed, and it is contended that this proves 
that the two statutes are in irreconcilable conflict. It is 
said that the rank of every cfficer in the Navy must be 
fixed relatively to every. other officer, regardless of whether 
or not they are associated together in any way; that it can 
not vary according to circumstances; that if there is one 
rule of precedence for staff officers among themselves and 
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a different one between staff and line officers it may happen 
that an officer will find that his inferior of yesterday is his 
superior to-day, and that because of this fact great diffi- 
culty will be experienced in administering the laws ap- 
plicable to the Navy. 

That it would be very desirable to have the : same rule 
of precedence for all officers of the Navy may be admitted, 
but Congress undoubtedly has power to prescribe one rule 
of precedence for certain classes of officers and a different 
rule for other classes. I think it is clear that it has done 
so in the present instance, because the conditions under 
which the two statutes under consideration apply are en- 
tirely distinct. | 

The situation now presented is no different in principle 
from that which existed prior to the passagé of the Act of 
August 29, 1916. Revised Statutes section 1467, which 
provides that line officers shall take rank in each grade 
according to the dates of their commissions, was originally 
enacted July 16, 1862. Revised. Statutes section 1485 was 
originally enacted March 3, 1871. If they can not be har- 
monized, then Revised Statutes section 1467 was repealed 
_by implication in 1871 and has never been in force since 
then. In that case its inclusion in the Revised Statutes 
‘would not revive it, for it is well settled that where two 
statutes originally enacted at different periods of time are 
subsequently incorporated in a revision, the times when 
they first took effect will be ascertained by the courts and 
effect will be given to that one which was the latest decla- 
ration of the legislative will if they’ are inconsistent. 
(Sutherland on Statutory Construction, sec. 281; Mobile 
Savings Bank v. Patty, 16 Fed. 751; The Louis Olsen, 52 
Fed. 652; Winn v. Jones, 6 Leigh, 74; Commonwealth v. 
Railroad Companies, 95 Ky. 60; Lamar vy. Allen, 108 Ga. 
158; Mette v. Feltgen, 148 Ill. 357, 366; Ea Parte Ray, 

45 Ala. 15; Lyon v. Ogden, 85 Maine, 374; Pool v. Brown, 
98 Mo. 675.) 

But it was never considered that Revised Statutes sec- 
tion 1467 had been repealed by section 1485. They have 
been in force oontemporaneously for 50 years, although 
situations might have arisen similar to those illustrated 
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above. During all that time both of them have been ap- 
plied, in so far as it was possible to do so without bring- 
ing them in direct conflict. Nor was it ever suggested that 
the earlier statute was repealed, because there could of 
necessity be only one rule of precedence for all classes of 
officers in the Navy. That there could be more than one 
such rule was recognized in an opinion of July 20, 1906, 
of Acting Attorney General Hoyt, who, while holding that 
the general rule of precedence in the military service is 
that officers take rank.in every grade according to the dates 
of their commissions, said: 

“This is all entirely consistent with the special rule 
in the Navy and within any particular grade that, as be- 
tween line and staff officers in that grade, length of serv-_ 
ice shall determine the precedence.” (26 Op. 16, 19.) 

I think, therefore, that that part of section 1485 which 
provides that staff officers shall take precedence with offi- 
cers of the line by length of service is still in force, except 
in the case of the conflict with the Act of August 29, 1916, 
as illustrated above. In this opinion I am strengthened 
by the consideration that if Congress had intended by the 
Act of August 29, 1916, to establish the same rule of prece- 
(lence for the entire Navy it would have done so, as it in 
fact did in the Act of March 4, 1918 (87 Stat. 891, 892), 
which provides that— 

“Section 1486 Revised Statutes shall not apply in the 
case of officers who entered the Navy after the passage 
of this act, and all such officers shall take precedence, when 
of the same grade, according to their respective dates of 
commission in that grade.” 

I think, furthermore, that: staff officers who entered the 
Navy prior to March 4, 1913, take precedence with offi- 
cers of other staff corps who also entered the Navy prior 
to said date by date of commission. 

2. Should officers of the line and staff of the Navv who 
entered the Navy prior to March 4, 1913, and who have 
been advanced on the Navy Register, be credited, for pur- 
poses of precedence, with “constructive service” sufficient 
to place them ahead of all others, line and staff, over whom 
they have been so advanced ? 
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Revised Statutes, section 1486, as amended by the Act of 
March 3, 1881 (21 Stat. 510), provides that— 

“ In estimating length of service for such purpose [ prece- 
_ dence] the several officers of the staff corps shall respec- 
tively take precedence in their several grades and with 
those officers of the line of the Navy with whom they hold 
relative rank who have been in the naval service six years 
longer than such officers of said staff corps have been in 
said service, and officers who have been advanced or lost 
numbers on the Navy Register shall be considered as hav- 
ing gained or lost length of service accordingly: Provided, 
That nothing in this section shall be so construed as to give 
to any officers of the staff corps precedence of or a higher 
relative rank than that of another staff officer in the same 
grade and corps and whose commission in such grade and 
corps antedates that of such officer.” 

In an opinion of February 25, 1881 (17 Op. 56), Attor- 
ney General Devens held that under this statute an officer 
who had been promoted by selection without regard to 
seniority and thereby advanced on the Navy Register 
should be considered as having gained length of service 
’ according to his promotion. From what was said in an- 
swer to the first question it follows that Revised Statutes, 
section 1486, is still in force. It applies as much where 
officers have been advanced by selection over officers in their 
own corps as in any other case. I am of the opinion, there- 
fore, that your second question must be answered in the 
affirmative. Oo, | 

The papers submitted are returned herewith. 

Respectfully, | 
. A. MITCHZLL PALMER, 
To the SECRETARY OF THE Navy. 





_HOSTETTER’S BITTERS— SUIT TO RECOVER REFUNDED 
FLOOR TAXES AND PENALTIES. 


Floor taxes with penalties were assessed against the Hostetter Co. 
upon the ground that its product, known as Hostetter’s Bitters, 
containing aleohol, was not sufficiently medicated to render it a 
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medicine as distinguished from a beverage. Said taxes and 
penalties were paid but were subsequently refunded to the com- 
pany. Upon the.facts submitted, a suit to recover the: amount 
refunded can not be successfully prosecuted by the Government. . 


DEPARTMENT OF JUSTICE, 
March 3, 1921. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 24, asking to be advised with respect to 
a controversy between the Commissioner of Internal Reve- 
nue and the Hostetter Co., of Pittsburgh, Pa. 

The facts are that in January, 1918, the Commissioner as- 
sessed certain taxes against the Hostetter Co. upon the 
ground that its product, Hostetter’s Bitters, containing al- 
cohol, was not sufficiently medicated to render it a medi- 
cine as distinguished from a beverage. Among the items 
of taxes so assessed was a floor tax, under section 303 of the 
Revenue Act of 1917 (40 Stat. 309), amounting with penal- 
ties to $151,090.26. These taxes and penalties were paid 
and a claim made for a refund. Before passing on the 
claim for refund the Commissioner referred the matter to 
the Attorney General for advice, since, if the claim was dis- 
allowed, the Department of Justice would be called on to 
defend a suit for the recovery of the taxes and penalties 
which had been paid. This reference to the Attorney Gen- 
eral was accompanied by a statement of facts, from which 
it appeared that the company had for many years been 
manufacturing the medicine known as Hostetter’s Bitters. 
About 1909, in compliance with Government regulations, it 
changed its formula for the purpose of reducing the alco- 
holic content. Since that time, in preparing for manufac- 
ture, the company used the quantity ‘of medication deemed 
sufficient by the bureau to render its product a medicine as 
distinguished from a beverage. . Shortly after the passage 
of the Revenue Act, in October, 1917, 1t was discovered that. 
the product as it was then being put upon the market did 
not, in fact, contain the required amount of medication. It 
was stated that there was no direct evidence that these bit- 
ters were ever used as a beverage, or that the company in- 
tended that they should be so used,-or in fact that they 
knew they were fit for such use. It appeared that the facts 
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were that in preparing its materials for the manufacture of 

the bittters the company put in the full amount of the dif- 
ferent ingredients believed to be sufficient for the required 
medication; in fact, it followed the formula approved by 
Government officials. The trouble seemed to have been 

. that when the amount of alcohol was reduced the processes 
of manufacture failed to fully extract from the ingredi- 
ents the amount of medication indicated by the formula. 
The statement of the solicitor was as follows: 

“There does not appear in the record any evidence that 
Hostetter’s Bitters were actually used for beverage pur- 
poses, nor does it appear that they were not so used; but 
the evidence is convincing that they were wi lely sold, and 
that the medication was so imperfect that they could be used 
for beverage purposes. Following the rule which had been ~ 
previously well established in connection with special taxes, 
the Department held that the tax applies in the case of the 
manufacture of all spirits which can be used as a beverage.” 

From the reports of representatives of the bureau it 
seemed clear that the discovery that its product was in- 
sufficiently medicated was a complete surprise to the com- 
pany. | 

The floor taxes 1n question were levied under the Act of 
October 3, 1917, which imposed a tax of $1.10 per gallon 
upon all distilled spirits held on that date “ which are in- 
tended for sale,” “or, if intended for sale for beverage 
purposes or for use in the manufacture or production of any 
article used or intended for use as a beverage, a tax .f 
$2.10.” (40 Stat. 309.) It was not claimed that the spirits 

-which this company had on hand were intended for sale as 
such. The only claim is that they were intended for use in 
the manufacture or production of Hostetter’s Bitters, which 
it was claimed was.in fact a beverage. It was stated, how- 
ever, that there was no direct evidence that these bitters were 
ever used as a beverage, or that the company intended that 
they should be so used, or in fact that it knew they were fit 
for such use. From the statement submitted it seemed that 
-In preparing its materials for the manufacture of the bit- 
ters the company put in the full amount of the different in- 
gredients believed to be sufficient for the required medica- 
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tion—in fact, it followed the formula approved by Govern- 
ment officials. The trouble seemed to have been that when 
the amount of alcohol was reduced the processes of manu- 
facture failed to fully extract from the ingredients the 
amount of medication indicated by the formula. 

From the facts as submitted the Acting Attorney Gen- 
eral was of opinion that the spirits which the company 
had on hand on the 3d day of October, 1917, either in the 
form of spirits or in the form of bitters in process of manu- 
facture, or bitters completely manufactured, were not held 
for use in the manufacture or production of an article 
“used or intended for use as a beverage.” He thought that - 
the most that could be said was that they were intended to 
be used in the manufacture of an article believed to be 
medicinal but which through unexpected results in the 
process of manufacture might be used as a beverage. The 
great bulk of the spirits then on hand was not in fact used 
in the manufacture of an article that could be regarded as 
a beverage because the trouble was discovered very soon 
after that date and remedied. The Acting Attorney Gen- 
eral therefore advised that upon the facts submitted a suit 
to recover the amount paid as taxes and penalties on ac- 
count of the floor tax could not be successfully defended. 
Thereafter the Commissioner allowed the claim for refund 
as to this item of tax collected, and that amount was, on a 
proper voucher, paid to the company. 

The matter is again referred to me upon a statement of 
facts differing from the former statement only in that it is 
now said that the Government is in possession of evidence 
which shows that in some sections at least, during the 
period that the bitters were not sufticiently medicated, they 
were in fact used asa beverage. The statement is still made, 
however, in the memorandum of the Solicitor of Internal 
Revenue accompanying your request for an opinion, that 
there is no direct evidence to show that the company or any 
of its officers or agents was actually aware of the insuffi- 
ciency of medication in its product until November, 1917, 
when the matter was brought to its attention by the De- 
partment of Internal Revenue. 
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When the additional ev:dence above referred to was ob-. 
tained, the bureau, by a telegram dated May 26, 1920, made 
the: request upon the company for the repayment of the 
amount which had been refunded. The company failed to 
comply with the request, and on June 2, 1920, the collector 
at Pittsburgh was advised by telegram to make demand for 
repayment. As against this claim it is said that the com- 
pany has filed a claim for abatement, which is now pending. 
The nature of this claim is not stated, but presumably it is 
that the entire matter has been settled. The solicitor takes . 
the position that on account of the additional evidence dis- 
covered since the refund was made, the previous payment 
of taxes and their refund may be ignored and the original 
assessment treated as still in force. He therefore advises 
that this assessment be collected by distraint, or, if that 
procedure be deemed unauthorized, that court proceedings 
should be instituted for the recovery of the amount re- | 
funded. | 

I do not think it is possible to conclude that the assess- 
ment is still in force, or, indeed, that the company owes 
the Government any taxes. The assessment wa made and 
collected in full. This undoubtedly discharged any obliga- 
tion which the company owed in the way of taxes. Subse- 
quently, it resorted to the tribune! which the Government 
had established for the determination of such questions, 
and asked that the taxes be refunded upon the ground that 
their collection was unauthorized. That tribunal passed 
on the question and sustained the claim, as a consequence of 
which the amount of money involvec was withdrawn from 
the Treasury and paid to the company. If, therefore, the 
Government has any claim agains’ the company. I think it. 
is clearly for money wrongfully withdrawn from the Treas- 
ury, and. not for taxes. I do not think that when taxes are 
assessed and the amount assessed paid in full to the Govern- 
ment, the assessment can any longer be said to have any 
force ‘or effect. It may be that if the commissioner should 
choose to proceed by distraint his action coulc not be en- 
joined, and that the o..ly remedy of the taxpayer would be 
to pay the amount of the claim under protest and sue for 
its recovery. But if, in fact, the assessment has once been 
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satisfied so that another collection nder it wou'd be wrong- 
ful, the Commissioner ought not to resort to that course. 

The Commissioner was authorized, in at least a quasi 
judicial capacity, to pass on the question and determine 
whether the taxes had beeen properly collected or not. His 
decision on that question was binding on the Government. 
If his decision was obtained through fraud it might be set 
aside. In’ that event, however, the claim of the Govern- 
ment would not be for unpaid taxes, but for money fraudu- 
lently obtained from the Government. As I see the case, the 
only course open to the Government would be to bring a 
suit to recover this money upon the ground that it was 
wrongfully paid out of the Treasury. Whether such a suit 
could probably be successfully maintained I could not de- 
termine without a fuller statement of facts than has been 
furnished me. So far as I can see from the papers submit- 
_ ted, all that is claimed is that the Government can now 
produce evidence of the actual us : by purchasers of these 
bitters as a beverage, of which it was ignorant when the 
taxes were refunded. It is still said, however, that there is 
no evidence that the company knew that its b:tters were not 
sufficiently medicated or were fit for use as a beverage. If 
this be true, 1t can not be said that the company fraudulently 
suppressed evidence which might have been important in 
determining whether it was entitled to a refund. At any 
rate, it would be necessary for me to have very much fuller 
information as to the extent to which these bitters were used 
as a beverage before I could advise whether a suit should 
or should not be brought. Certainly the fact that they were 
to some extent used as a beverage would not be sufficient to 
charge the company with fraud, utless this use of its bitters 
was at least sufficiently general to charge the company with 
notice. As the matter stands, I have simply the statement 
of the solicitor that there is no direct evidence that the com- 
pany, or any of its officers, knew that its product was not 
sufficiently medicated. Certainly without more than this 
I could not hope to successfully prosecute a suit to recover 
this money. 


Fespectfully, A. MiTCHELL PALMER. 
To the SECRETARY OF THE TREASURY. | 


OPINIONS 


OF 


HON. HARRY M. DAUGHERTY, OF OHIO. 
APPOINTED MARCH 5, 1921. 


DRAWBACK ON CIGARETTES. 


The Commissioner of Internal Revenue is the official charged by the 
law with the adjudication of claims for an allowance of drawback 
on cigarettes exported from the continental limits of the United 
States, although produced in Porto Rico, and he must allow such 
claims where they are established by satisfactory evidence. 


DEPARTMENT OF J USTICE, 
March 22, 1921. 

Sir: I beg to acknowledge receipt of your letter of De- 
cember 4, 1920, requesting an expression of my opinion 
upon the question whether the Commissioner of Internal 
Revenue is authorized to allow a claim for drawback of 
taxes paid in Porto Rico on cigarettes forward to the 
United States and afterwards exported. 

Revised Statutes section 3386, as amended by section 16 
of the Act of March 1, 1879 (20 Stat. 347), provides, so far 
as material here, that— 

“There shall be an allowance of drawback on tobacco, 
snuff, and cigars on which the tax has been paid by suit- 
able stamps affixed thereto before removal from the place 
of manufacture, when the same are exported, equal in 
amount to the value of the stamps found to have been so 
affixed; the evidence that the stamps were so affixed, and 
the amount of tax so paid, and of subsequent exportation 
of the said tobacco, snuff, and cigars, to be ascertained 
under such regulations as shall be prescribed by the Commis- 
sioner of Internal Revenue, and approved by the Secretary 
of the Treasury. Any sums found to be due under the pro- 
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visions of this section shall be paid by the warrant of the 
Secretary of the Treasury on the Treasurer of the United 
States, out of any money arising from internal duties not 
otherwise appropriated.” 

Treasury Regulations 29 provide (arts. 173 and 174) that 
the evidence in support of a claim for drawback shall be 
transmitted by the collector to the Commissioner of Inter- 
nal Revenue, who, if he finds the evidence satisfactory, will 
award the amount due the claimant. 

Revised Statutes section 3386, as amended, has always 
been construed by the Treasury Department as authorizing 
the allowance of a drawback on cigarettes, although it does 
not specifically mention them. I think it is clear, therefore, 
that the Commissioner of Internal Revenue is the official 
charged by the law with the adjudication of claims for an 
allowance of drawback on cigarettes exported from the 
continental limits of the United States, although produced 
in Porto Rico, and that he must allow such claims where 
they are established by satisfactory evidence. 

Respectfully, 
HARRY M. DAUGHERTY, 
To the SECRETARY OF THE TREASURY. 





DISPOSITION OF ABANDONED LIGHTHOUSE SITES. 


The Department of Commerce is authorized under the Act of March 
4, 1913 (37 Stat. 1017), to sell in the manner prescribed thereby 
lands reserved for lighthouse sites whenever for administrative 
reasons it is determined the same can not be profitably used in the 
work of the Lighthouse Service. 


DEPARTMENT OF JUSTICE, 
March 29, 1921. 


Sir: By your letter of April 19, 1920, you requested the 
opinion of this Department as to whether the Department 
of Commerce has the power under the Act of March 4, 
1913 (37 Stat. 1017), to make disposition: of abandoned 
lighthouse sites reserved therefor by executive order out of 
the public domain. The Secretary of the Interior, by 
letter of February 7, 1921, joined in your request, 
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The inquiry has special reference to the proposed sale 
by the Department of Commerce of the Grand Marais 
(Keweenaw Point) Lighthouse Reservation in the State 
of Michigan which, for administrative reasons, is to be 
abandoned as a lighthouse site. The Department of the 
Interior, as I gather from the papers transmitted by the 
Secretary, seriously questions the right of the Department 
of Commerce to make disposition of the tract referred to 
under the Act specified. The view of the former on the 
broad question of respective jurisdiction seems to be that 
when public land reserved for lighthouse purposes is aban- 
doned and no longer used for the purposes for which re- 
served, it acquires the status of public land and becomes 
subject to disposition as such by the Land Department. 

It appears from the papers presented that this land was 
reserved for “public purposes” by Executive order dated 
April 3, 1847. By like order dated December 9, 1852, the 
tract was again reserved, but this time for lighthouse pur- 
poses. January 25, 1854, this same tract was by descrip- 
tion included in a patent issued to one John Griswold on 
‘a private cash entry made by him. 

The Act of March 4, 1913, provides: 

“ Hereafter when any condemned supplies, materials, 
equipment, or land can not be profitably used in the work 
of the Lighthouse Service the same shall be appraised and 
sold, either by sealed proposals for the purchase of the 
same or by public auction after advertisement of the sale 
for such time as in the judgment of the Secretary of Com- 
merce and Labor the public interests require, the proceeds 
of such sales, after the payment therefrom of the expenses 
of making the sales, to be deposited and covered into the 
Treasury as miscellaneous receipts as now provided for 
by law in like cases.” (87 Stat. 1019.) 

By its terms this Act confers authority upon the Secre- 
tary of Commerce and Labor to sell land that “can not 
be profitably used in the work of the Lighthouse Service.” - 
It has been suggested that the word “land” as used in this 
section of the Act refers to land purchased by the Govern- 
ment for lighthouse sites, but not to land reserved for 
those purposes out of the public domain. 








490 Disposition of Abandoned Lighthouse Sites. 


This proposition seems to be predicated on the theory 
that reserved land is automatically restored to the public 
domain upon the termination of the use for which it was 
reserved, or at least that such land may be restored to the 
public domain by Executive order not based on an Act 
of Congress. 

It has been repeatedly held by this Department that 
lands reserved out of the public domain for specific Gov- 
ernment purposes can thereafter be disposed of only as 
directed by Congress. (10 Op. 359; 16 Op. 121,123; 17 Op. 
168; 21 Op. 120; 28 Op. 143.) 7 

In the opinion last cited the question was as to the right 
of the President to transfer land which had been used as 
a military post from the War Department to the Depart- 
ment of Agriculture. After referring to the fact that the 
power of the President to make reservations had long been 
recognized, the opinion continues (p. 144): 

“The power to thus reserve public lands and appro- 
priate them to military purposes does not necessarily in- - 
clude the power to either restore them to the general public 
domain or transfer them to another department. This 
department has repeatedly held that lands reserved for 
military purposes can not be restored to the public domain 
without an Act of Congress. (10 Op. 359; 16 Op. 121; 
17 Op. 168.) It would also seem that they can not be 
transferred to another department.” 

That this lack of power in the Executive to dispose of 
reserved lands is constantly recognized by Congress the 
following Acts may be referred to as illustrative: The Act 
of July 5, 1884 (ch. 214, 23 Stat. 103), providing for the 
disposition of abandoned military reservations; by various 
Acts regarding Indian reservations; by Act giving the 
President specific authority to revoke or modify orders 
or proclamations creating national forests; the Act of 
June 25, 1910 (ch. 421, 36 Stat. 847), authorizing the re- 
vocation of withdrawals or reservations made for power 
sites, irrigation, and other public uses. 

I think the proposition is too clear to admit of doubt that 
Congress is possessed of the exclusive power to dispose 
of lands reserved out of the public domain for specific Gov- 
ernment purposes, and having provided by the Act of 
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March 4, 1918, for the disposition of abandoned lighthouse 
sites by the Secretary of Commerce and Labor (now the 
Secretary of Commerce), its will must prevail. 

It 1s my opinion, therefore, that the Department of Com- 
merce is authorized under the Act of March 4, 1913, to 
sell in the manner prescribed thereby lands reserved for 
lighthouse sites whenever for administrative reasons it is 
determined the same can not be profitably used in the 
work of the Lighthouse Service. 

Should the Department of Commerce encounter serious 
difficulty in procuring voluntary removal of the cloud aris- 
ing from the Griswold patent, I will, upon receiving the 
usual request therefor, direct that proper action be taken 
by this Department. 

Very respectfully, 


HARRY M. DAUGHERTY. 
To the SECRETARY OF COMMERCE, 





MODIFICATION AND READJUSTMENT OF CERTAIN CON- 
TRACTS FOR RIVER AND HARBOR IMPROVEMENTS. 


Under section 8 of the Act of July 18, 1918 (40 Stat. 912), the au- 
thority of the Secretary of War to modify and readjust certain 
contracts for river and harbor improvements is contractual and 
when he has exercised that authority the rights of any contractor 
interested become a question of law, and it is the function of the 
accounting officers of the Treasury Department to construe the 
terms of any such contract which may have been modified or re- 
adjusted and to audit any account submitted for payment there- 
under, 


DEPARTMENT OF JUSTICE, 
March 29, 1921. 
Sir: I have the honor to reply to a letter dated Novem- 
ber 16, 1920, from the Secretary of War, in which my 
opinion is requested as to the proper construction to be 
placed upon section 8, of the Rivers and Harbors Act, ap- 
proved July 18, 1918 (40 Stat. 912). The provision of 
said Act which is the subject of your inquiry is as follows: 
“That if the Secretary of War shall determine that any 
of the contracts for work of river and harbor improve- 
ments entered into but not completed prior to April sixth, 
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nineteen hundred and seventeen, the date of the entrance 
of the United States into the war with Germany, have be- 
come inequitable and unjust on account of increased costs 
of materials and labor and other unforeseen conditions 
arising out of the war, he is hereby authorized, in his dis- 
cretion and with the consent of the contractors, to modify 
and readjust the terms of said contracts in such manner as 
he may deem equitable and just: Provided, That such 
modifications and readjustments shall apply only to work 
under said contracts remaining to be done hereafter and 
shall not include any relief for work performed heretofore 
under said contracts, and any such sum as may be necessary 
to provide for the increased cost of the contracts due to 
said modifications and readjustments, not exceeding the 
sum of $2,000,000, is hereby appropriated out of any money 
in the Treasury not otherwise appropriated: Provided 
further, That as a condition of any such contract being 
so modified, the Secretary of War shall have the right, at 
the end of any fiscal year, until the contract is completed, 
to make such further modifications as in his judgment shall 
be advantageous to the United States and just to the con- 
tractor.” 

I understand from the letter of inquiry and the accom- 
panying papers that my opinion is requested as to the 
scope of the authority conferred upon the Secretary of 
War by this statute, especially with respect to the authority 
of the accounting officers of the Treasury Department 
under the provisions of the Act of July 31, 1894 (28 Stat. 
208, sec. 8), to audit any settlement which may be made by 
the Secretary of War in pursuance of the authority con- 
ferred upon him by the Act in question. 

This Act, in my opinion, confers upon the Secretary of 
War the power to modify and readjust any of the terms of 
such contracts as are described, with respect to the work 
remaining to be done, and his authority in this respect. is 
not limited to items which relate to labor and materials 
only. He was empowered to relieve such a contractor as 
is described from any of the terms of a contract which had 
become inequitable as the rseult of any unforeseen condi- 
tions arising out of the war. However, in the exercise 
of the contractual powers so conferred, the Secretary of 
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War is limited as to the method which he shall follow by 
the provisions of section 3744, Revised Statutes, and other 
laws applicable to Government contracts. He is further 
limited as to the time within which he shall exercise his 
contractual powers, for upon the completion of a contract, 
by the wording of the statute itself, his authority to modify 
or readjust any of its terms ceases. 

I do not think that the authority of the Comptroller 
of the Treasury or the accounting officers of the Treasury 
Department as conferred by the Act of July 31, 1894 (28 
Stat. 162, 208), is in any way affected by the provisions 
of the statute in question. The authority conferred upon 
the Secretary of War by this statute is contractual, and 
when he has exercised that authority the rights of any con- 
tractor interested become a question of law, and it is the 
function of the accounting officers of the Treasury Depart- 
ment to construe the terms of any such contract which may 
have been modified or readjusted and to audit any account 
submitted for payment thereunder. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SecreTary oF War. 





PASSPORTS FOR AMERICAN CITIZENS AND ALIENS. 


By virtue of a proviso to the Diplomatic and Consular Appropria- 
tion Act of March 2, 1921, the provisions of the Passport Control 
Act of May 22, 1918, and of the regulations issued pursuant thereto, 
which relate to requiring passports and visés from aliens seeking 
to come to the United States, have not been affected by the Joint 
Resolution of Congress of March 3, 1921, and are still in force and 
effect, 

In so far as the said Act of March 22, 1918, relates to American 
citizens entering and leaving the United States, and to aliens leav- 
ing the United States, it has been rendered inoperative by the afore- 
said Joint Resolution of March 3, 1921. 


DEPARTMENT OF JUSTICE, 
March 30, 1921. 
Sir: In your letter of March 17 you requested my 
opinion as to the status of the Act of May 22, 1918, c. 81, 
40 Stat. 559, in view of the enactment of the Joint Resolu- 
tion of Congress approved March 3, 1921, Public Resolu- 
tion No. 64, Sixty-sixth Congress. 
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The legislative status of the matter, prior to the passage 
of the joint resolution, was as follows: 

The Act of May 22, 1918, c. 81, provided, in part: 

“That when the United States is at war, if the President 
shall find that the public safety requires that restrictions 
and prohibitions in addition to those provided otherwise 
than by this Act be imposed upon the departure of per- 
sons from and their entry into the United States, and shall 
make public proclamation thereof, it shall, until other- 
wise ordered by the President or Congress, be unlawful— 

“(a) For any alien to depart from or enter or attempt 
to depart from or enter the United States except under 
such reasonable rules, regulations, and orders, and subject 
to such limitations and exceptions as the President shall 
prescribe; * * * | 

“Sec. 2. That after such proclamation as is provided for 
by the preceding section has been made and published and 
while said proclamation is in force, it shall, except as 
otherwise provided by the President, and subject to such 
limitations and exceptions as the President may authorize 
and prescribe, be unlawful for any citizen of the United 
States to depart from or enter or attempt to depart from 
or enter the United States unless he bears a valid pass-. 
port.” (40 Stat. 559.) 

The Act of November 10, 1919, c. 104, 41 Stat. 353, re- 
enacted the Act of May 22, 1918, c. 81, in all respects perti- 
nent to the present question, except that it omitted the 
words “ when the United States is at war,” and added, 
in section 5, the following: 

“That this Act shall take effect upon the date when the 
provisions of the Act of Congress approved the 22d day of 
May, 1918, entitled ‘An Act to prevent in time of war de- 
parture from and entry into the United States, contrary 
to the public safety,’ shall cease to be operative, and shall 
continue in force and effect until and including the 4th 
day of March, 1921.” (41 Stat. 354.) 

The Diplomatic and Consular Appropriation Act of 
March 2, 1921, Public No. 357, Sixty-sixth Congress, after 
appropriating $600,000 for the expense of regulating entry 
into the United States, under the Act of May 2%, 1918, c. 
81, continued as follows: 
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“ Provided, That the provisions of the Act approved 
May 22, 1918, shall, in so far as they relate to requiring 
passports and visés from aliens seeking to come to the 
United States, continue in force and effect until otherwise 
provided by law.” (41 Stat. 1217.) 

Such being the state of legislation on the subject of the 
entry and egress of aliens into and from the United States, 
the Joint Resolution of March 3, 1921, provided, in so far 
as material, as follows: 

“That in the interpretation of any provision relating to 
the duration or date of the termination of the present war 
or of the present or existing emergency, meaning thereby 
the war between the Imperial German Government and 
the Imperial and Royal Austro-Hungarian Government 
and the Government and people of the United States, in 
any Acts of Congress, joint resolutions, or proclamtions of 
the President containing provisions contingent upon the 
duration or the date of the termination of such war or of 
such present or existing emergency, the date when this 
resolution becomes effective shall be construed and treated 
as the date of the termination of the war or of the present 
or existing emergency, notwithstanding any provision in 
any Act of Congress or joint resolution providing any 
other mode of determining the date of such termination. 
And any Act of Congress, or any provision of any such 
Act, that by its terms is in force only during the existence 
of a state of war, or during such state of war and a limited 
period of time thereafter, shall be construed and admin- 
istered as 1f such war between the Governments and people 
aforesaid terminated on the date when this resolution be- 
comes effective, any provision of such law to the contrary 
notwithstanding.” (41 Stat. 1359.) 

1. As to the Act of May 22, 1918, c. Sl, it is clear 
that since it was, by express terms, operative only during a 
state of war, it has been for the present rendered wholly 
inoperative by the Joint Resolution of March 3, 1921, since, 
excluding from consideration the war between the United 
States and Germany and Austria, the United States is not 
at present at war. 

2. As to the Act of November 10, 1919, c. 104, although 
it is not affected by the joint resolution, because not de- 
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pendent on a state of war, it has, nevertheless, become 
defunct by expiration of its serind of limitation, vizZ., 
March 4, 1921. 

3. There ; is left the proviso to the Diplomatic and Con- 
sular Appropriation Act of March 2, 1921, and the Solici- 
tor for the State Department suggests that this proviso, at 
least, is not rendered inoperative by the joint resolution. 
It is certain that Congress would not have appropriated 
$600,000 for regulating the entry of aliens into the United 
States under the Act of May 22, 1918, c. 81, and have 
extended the provisions relating to such entry “ until 
otherwise provided by law,” had it contemplated or in- 
- tended that the need for such appropriation would cease, 
and the said provisions become defunct the next day. 
They are truisms of statutory construction that effect 
must be given to all legislative provisions, as far as may 
be, and that the legislature 1 is presumed to be fully advised 
of the exact state of prior legislation in enacting later. 
Consequently an attempt must be made to give some sub- 
stantial effect to the proviso, and this must be done in the 
hght of knowledge by Congress that the provisions of the 
Act of May 22, 1918, c. 81, had, by the Act of November 
10, 1919, c. 104, been transferred, in the event of a termina- 
tion of a state of war, from the war power to the general 
power over aliens, which transfer, however, would become 
inoperative after March 4, 1921, unless further extended. 

Considering the proviso in these aspects, it can fairly 
be said to mean that those provisions of the Act of May 
22, 1918, c. 81, or of the regulations issued pursuant there- 
to, relating to passports and visés from aliens seeking to 
enter this country, should be, as all the provisions of said 
Act had conditionally been by the Act of November 10, 
1919, c. 104, transferred from the field of war to the field 
nf eneval lepistetion, and accordingly I so construe the 
proviso. 

As a minor consideration, it should be noticed that the 
Act of November 10, 1919, c. 104, was, in fact, in force 
after the joint resolution took effect, viz., for the day of 
March 4, 1921, and that the construction I place upon the 
proviso does not extend the substance and effect of a por- 
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tion of the provisions of said Act until Congress shall 
otherwise provide. 

If the proviso to the Diplomatic and Consular Appro- 
priation Act be construed as indicated above, it follows 
that its operation, not being dependent on a state of war, 
is not limited or destroyed by the Joint Resolution of 
March 3, 1921. | | 

I have, therefore, reached the conclusion, and so advise 
you, that those provisions of the Act of May 22, 1918, c. 
81, and of the regulations issued pursuant thereto, which 
relate to requiring passports and visés from aliens seeking 
to come to the United States, have not been affected by 
the Joint Resolution of March 3, 1921, and are still in 
force and effect. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF STATE, 





VALIDITY OF REGULATIONS OF TREASURY DHPARTMENT 
CONCERNING TAXATION OF NONRESIDENT ALIENS. 


As to the existing and the proposed Articles 312 to 315, inclusive, 
of Regulations 45 of the Treasury Department, which relate to 
the taxation of nonresident aliens and which are herein set 
forth: Held, That Article 314 as existing and Articles 312, 314 
as proposed are invalid, and that Articles 312 as existing and 
313 and 315, both as existing and as proposed, are valid. 


DEPARTMENT OF JUSTICE, 
March 1, 1921. 
Sir: This will reply to your request for an opinion as to 


whether Articles 312 to 315, inclusive, of Regulations 45, 
promulgated by the Commissioner of Interna] Revenue, 
with the approval of the Secretary of the Treasury, pur- 
suant to the Revenue Act of 1918 (40 Stat. 1057), are 
valid, and if not, whether certain suggested amendments 
of said articles would, if promulgated, be valid. 

The said articles now read as follows: 

“Arr. 312. Who is a nonresident alien individual.— 
‘Nonresident alien individual’ means an individual (a) 








Notr.—This opinion was temporarily withheld from publication and later 
released. 
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whose residence is not within the United States and (b) 
who is not a citizen of the United States. Any alien living 
in the United States who is not a mere transient is a resi- 
dent of the United States for purposes of the income tax. 
Whether he is a transient or not is determined by his in- 
tentions with regard to his stay. If he lives in the United 
States and has no definite intention as to his stay, he is a 
resident. The best evidence of his intention is afforded by 
the conduct, acts and declarations of the alien. The typical 
transient is one who stops for a short time in the course of 
a journey through the United States, sometimes perfcrm- 
ing labor, sometimes not, or one who enters the United 
States intending only to stop long enough to carry out 
some purpose, object or plan not involving an extended 
stay. A mere floating intention, indefinite as to time, to 
return to another country is not sufficient to constitute him 
a transient. 

“Arr. 313. Proof of residence of alien —<An alien’s state- 
ments as to his intention with regard to residence are not 
conclusive, but when unequivocal will determine the ques- 
tion of his intention, unless his conduct, acts or other sur- 
rounding circumstances contradict the statements. It 
sometimes occurs that an alien who genuinely intends his 
stay to be transient may put off his departure from time to 
time by reason of changed conditions, remaining a tran- 
sient though living in the United States for a consider- 
able time. The fact that an alien’s family is abroad does 
not necessarily indicate that he is a transient rather than a 
resident. An alien who enters this country intending to 
make his home in a foreign country as soon as he has ac- 
cumulated a sum of money sufficient to provide for his 
journey abroad is to be considered a transient, provided his 
expectation in this regard may reasonably, considering 
the rate of his saving, be fulfilled within a comparatively 
short time. 

“Art. 314. Loss of residence of alien.—It will be pre- 
sumed that an alien who has established a residence in the 
United States, as outlined ahove, continues to be a resident 
until he or his family evidence an intention to change their 
residence to another country by starting to remove. Thus, 
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alien residents who, following the armistice agreement of 
November 11, 1918, take steps toward returning to their 
native countries, as by applying for passports, may for 
the purpose of withholding be regarded as residents for 
that portion of the taxable year which elapsed up to the 
time such step was taken. But the status of the alien on 
the last day of his taxable year or period determines his 
liability to tax for such year or period as a resident or 
nonresident. See articles 305 and 306. 

“Arr, 315. Duty of employer to determine status of em- 
ployee.—Aliens employed in the United States are prima 
facie regarded as nonresidents. If wages are paid without 
withholding the tax, except as permitted in the following 
article, the employer should be provided with written 
proof of facts which overcome the presumption that such 
alien is a nonresident. Such facts include the following: 
(a) If an alien has been living in the United States for as 
much as one year immediately prior to the time he entered 
the employment of the withholding agent, or if he has 
been regularly employed by a resident individual or 
corporation in the same county for as much as three 
months immediately prior to any payment by the employer, 
he may be treated as a resident in the absence of facts 
known to the employer showing that he is in fact a tran- 
sient, such as one of the types mentioned under article 312. 
The facts with regard to the length of time the alien has 
thus lived in the country or county and has been so regu- 
larly employed may be established by the certificate of the 
alien. (b) The employer may also obtain evidence to over- 
come the prima facie presumption of nonresidence by se- 
curing from the alien form 1078 (revised) or an equivalent 
certificate of the alien establishing residence. Having se- 
cured such evidence from the alien, the employer may rely 
thereon unless the statement of the alien was false, and 
may continue to rely thereon until the alien ceases to be a 
resident under the provisions of article 314. An employer 
who seeks to account for failure to withhold in the past, if 
he did not at the time secure form 1078 (revised) or its 
equivalent, is permitted to prove the former status of the 
alien by any material evidence.” 
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As proposed they would read: 

“Art. 312. Who is a nonresident alien individual —A 
nonresident alien individual is an alien who has not ac- 
quired residence in the United States; or, if he has ac- 
quired such residence, has thereafter abandoned the same. 
Residence means that place where a man has his true, fixed 
and permanent home and principal establishment, to which, 
whenever he is absent, he has the intention of returning. 
An alien’s status on the last day of his taxable year or pe- 
riod determines his liability to tax for the year or period 
as a resident or nonresident. 

“Art. 313. Proof of residence of alien.—The following 
rules of evidence shall govern in determining whether or 
not an alien within the United States has acquired resi- 
dence therein within the meaning of the Revenue Act. An 
alien, by reason of his alienage, is presumed to be nonresi- 
dent. Such presumption may be overthrown (1) in the 
case of an alien who presents himself for determination 
of tax liability prior to departure for his native country, 
by (a) proof that the alien, at least six months prior to 
the date he so presents himself, has filed a declaration of 
-his intention to become a citizen of the United States 
under the Naturalization Laws, (b) proof that the alien, 
at least six months prior to the date he so presents him- 
self, has filed Form 1078 (revised) or its equivalent, or (c) 
proof of acts and statements of the alien showing a definite 
intention to acquire residence in the United States; (2) in 
all other cases by (a) proof that the alien has filed a decla- 
ration of his intention to become a citizen of the United 
States under the Naturalization Laws, (b) proof that the 
alien has filed Form 1078 (revised) or its equivalent, or 
(c) proof of acts and statements of the alien showing a 
definite intention to acquire residence in the United States. 
In any case in which an alien seeks to overcome the pre- 
sumption of nonresidence under (1) (c) or (2) (c) above, 
if the officer who examines the alien is in doubt as to the 
facts, such officer may, to assist him in determining the 
facts, require an affidavit or affidavits setting forth the 
facts relied upon, executed by some credible person or per- 
sons, other than the alien and the members of his family, 
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who have known the alien at least six months prior to the 
date of executing the affidavit or affidavits. 

“Art. 314. Loss of residence by alten.—aAn alien who 
has acquired residence in the United States retains his 
status as a resident until he acquires a residence elsewhere. 

“Arr. 315. Duty of employer to determine status of 
alien employee.—If wages are paid to aliens without with- 
holding the tax, except as permitted in Article 316, the em- 
ployer should be prepared to prove the status of the alien 
as provided in the foregoing articles. An employer may 
rely upon the evidence of residence afforded by the fact 
that an alien has field Form 1078 (revised) or an equiv- 
alent certificate of the alien establishing residence. An 
employer who seeks to account for failure to withhold in 
the past, if he had not. at the time secured Form 1078 (re- 
vised) or its equivalent, is permitted to prove the former 
status of the alien by any material evidence.” 

The Revenue Act contains no definitions of “ resident ” 
and “nonresident”; it therefore becomes necessary to 
adopt definitions of these terms for guidance in determin- 
ing who are “ resident ” and who are “ nonresident ” aliens, 
since the latter are subject to a higher rate of normal tax 
than citizens and “ residents,” their personal exemptions 
are different, and they are taxed only upon income from 
sources within the United States. 

Article 312 as at present constituted is in my opinion 
valid. Article 312 as proposed, in so far as it defines 
“ residence ” as “ the place where a man has his true, fixed 
and permanent home and principal establishment. to 
which, whenever he is absent, he has the intention of re- 
turning,” confuses “residence ” with “domicile.” That 
these two terms are not the same is well established. The 
distinction between these terms is discussed in The Venus, 
12 U. S. 258, 278, 290, where the Supreme Court said: 

“The writers upon the law of nations distinguish be- 
tween a temporary residence in a foreign country, for a 
special purpose, and a residence accompanied with an in- 
tention to make it a permanent place of abode. The latter 
is styled by Vattel, domzczl, which he defines to be, ‘a 
habitation fixed in any place, with an intention of always 
staying there. * * * Grotius nowhere uses the word 
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domicil, but he also distinguishes between those who stay 
in a foreign country, by the necessity of their affairs, or 
from any other temporary cause, 7 those who reside 
there from a permanent cause. * * 

“* * * A domicil, then, in a sense in which this term 
is used by Vattel, ssniiitiin not only actual residence in a 
foreign country, but ‘ an intention of always staying there.’ 
Actual residence without this intention amounts to no more 
than ‘ simple habitation.’ ” 

The distinction was also well expressed in Brisenden v. 
Chamberlain, 53 Fed. 307, 311, where the Circuit Court of 
South Carolina said: 

“To be a resident one must abide in a place; have his 
home there. The essential distinction between ‘ residence’ 
-and ‘ domicile’ is this: The first involves the intent to leave 
when the purpose for which he has taken up his abode 
ceases; the other has no such intent, the abiding is 1nimo 
manendi. One may seek a place for the purposes of pleas- 
ure, of business, or of health. If his intent be to remain, 
it becomes his domicile; if his intent be to leave as soon 
as his purpose is accomplished, it is his residence. Perhaps 
the most satisfactory definition is that one is a resident of 
a place from which his departure is indefinite as to time, 
definite as to purpose; and for this purpose he has made 
the place his temporary home.” 

The distinction: between “ residence” and “ domicile ” 
is also pointed out by the Circuit Court of Appeals of the 
Fourth Circuit in Pacific Mutual Life Insurance Co. of 
California v. Tompkins, 101 Fed. 539, 548, where the court 
said: 

“ Residence and domicile are not the same. ‘A party 
may be a resident of a place, although not domiciled there.’ 
(Chambers v. Prince, 75 Fed. 177.) * * * It is true . 
that he had made every preparation for removal, and had 
a fixed intention to remove. But, to make a change of resi- 
dence, two things sien seni the intention to remove and 
the act of removing.” 

In Corel v. Chicago, Rock Island & Pacific Railway Co., 
123 Fed. 452, 454, the Circuit Court of the Western Dis- 
trict of Missouri said: 
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“There is a marked distinction between. domicile and 
residence. The term ‘ residence’ simply indicates the place 
of abode, whether permanent or temporary; ‘ domicile’ 
denotes a fixed; permanent residence, to which, when ab- 
sent, one has the intention of returning. .A party may have 
different residences, but he can have but one domicile at 
the same time.” - | 

From these authorities I am convinced that it is not 
essential in order to constitute an alien a “ resident alien,” 
that he must be domiciled in the United States; it is 
enough if he abides here long enough to constitute himself 
something more than a mere transient or sojourner. And. 
conversely, an alien who is found within the United States 
can not be said to be a “ nonresident alien,” unless his stay 
or habitation is transient. He may abide in the United 
States for pleasure, or for education, entertaining at all 
times an intention to return to a foreign domicile, and yet 
be, for the time he remains here, if such stay is not tran- 
sient, a resident. 

In so far as Article 312 as proposed fixes an alien’s 
status as resident or nonresident on the last day of his tax- 
able year or period as determinative of his tax hability, I 
am of the opinion that it is a valid regulation. No provi- 
sion is made in the Act for apportionment either of tuxes 
or exemptions except that section 226‘ provides that if a 

taxpayer changes the basis for computing tax income from 
fiscal to calendar year, or vice versa, a separate return | 
shall be made for the period from the close of the last 
fiscal year to the beginning of the first calendar year, or 
from the close of the last calendar year to the beginning 
of the first fiscal year, as the case may be, and provides 
that in case of a short return so made only that portion 
of the personal exemption and exemption for dependents 
- shall: be allowed which the number of months covered by 
the short return bears to 12 months. To attempt to ap- 
portion taxes and exemptions in accordance with changes 
in alien status during the year would involve confusion 
and difficulties out of all proportion to the results to be 
attained. Since the Treasury Department has, in effect, 
specified the last day of the year as determinative of the 
resident taxpayer’s liabilities, a regulation which adopts 
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that day as determinative of the liability of the nonresident 
alien is not only consistent but convenient and reasonably 
adapted to the enforcement of the Act. 

Article 313 as existing, and the proposed amendment 
thereto, which establish rules of evidence which shall serve 
as a guide in determining the status of an alien as resi- 
dent or transient, are reasonable and valid regulations. 
However, in my opinion, the distinction between a. tran- 
sient and a resident (not domiciled) alien is not so much 
a matter of intention as of length and nature of stay. If 
he comes to the United States for a definite purpose which 
in its nature may be promptly accomplished, he is a tran- 
sient; but if his purpose is of such a nature that an ex- 
tended stay may be necessary for its accomplishment, and 
to that end the alien makes his home temporarily in the 
United States, he becomes a resident, though it may be his 
intention at all times to return to his domicile abroad when 
the: purpose for which he came has been consummated or 
abandoned. 

Article 314 as existing is invalid in so far as it provides — 
that an alien who has been residing in the United States 
ceases to be a resident when he or his family evidence an 
intention to change their residence by starting to remove. 
Residence once established ceases only with the departure 
of the alien. As was held in Penfield v. Chesapeake, etc., 
R. R. Co., 184 U. S. 351, an intention to change one’s resi- 
dence, unaccompanied by an actual change of habitation, 
is insufficient. “Change of mind may lead to change of - 
residence, but can not with any propriety be deemed such.” 
Article 314 as proposed is, however, also invalid in so far 
as it provides that an alien who acquires residence in the - 
United States continues to be resident therein until he ac- 
quires a residence elsewhere. If residence were synony- 
mous with domicile this would be true (see Mitchell v. 
United States, 88 U. S. 350), since a person may have but > 
one domicile, but one who abandons his residence in the 
United States might for a time be transient elsewhere with- 
out actually being resident in any place, though retaining a 
fixed domicile at all times. Article 314 as proposed is in- 
consistent with 312 as proposed, for in the former it is 
provided that an alen in order to lose his resident status 
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can not acquire resident status elsewhere, while in the latter 
it is said that he becomes a nonresident alien when he aban- 
dons his resident status. The better view appears to me tv 
be that one who has acquired residence in the United 
States retains that status until he has abandoned same and 
left the United States. (See Penfield v. Chesapeake, etc., 
R. R. Co., ante.) Article 314 as proposed is valid only if 
the term “residence” is conceded to mean “ domicile,” 
which, as heretofore stated, I am convinced it does not. 

No legal objections to Article 315 either as existing or 
proposed appear. 

My conclusions are that Article 314 as existing and 
Articles 312, 314 as proposed are invalid, and that Articles 
312 as existing and 313 and 315, both as existing and as 
proposed, are valid. 

Respectfully, 
A. MITCHELL PALMER. 


To the SecreraRY OF THE TREASURY. 





NAVY STATUTES AFFECTED BY THE JOINT RESOLUTION 
TERMINATING CERTAIN WAR-TIME LEGISLATION. 


The joint resolution of March 3, 1921 (41 Stat. 1359), declaring 
that certain Acts of Congress, etc., shall be construed as if the 
war had ended and the present or existing emergency expired, 
affects statutory provisions relating to the Navy which in gen- 
eral terms apply to any emergency or national emergency and 
include the present or existing emergency without specific refer- 
ence thereto. 

The joint resolution of March 3, 1921, supra, affects the statutory 
provisions relating to the Navy which relate in terms to “time 
of peace.” 

By the said joint resolution of March 3, 1921, Congress meant to 
declare a condition of peace to exist as to the laws of and gov- 
erning the United States, and hence all laws and regulations 
depending for their force upon a state of war or emergency are 
of no further force. 

Certain Acts of Congress affected by the joint resolution of March 
38, 1921, are herein listed. 


DEPARTMENT OF J USTICE, 
Apri 11, 1921. 
Srr: Your letter of March 15 requested my opinion as to 
the effect upon certain Navy legislation of the joint resolu- 
tion of March 38, 1921, Public Resolution No. 64, Sixty-sixth 
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Congress, “declaring that certain Acts of Congress, joint 
resolutions, and proclamations shall be construed as if the 
war had ended and the present or existing emergency ex- 
pired.” (41 Stat. 1859.) In order to abstract the matter, 
you framed, for my opinion, two questions, as follows: 

First. Does the joint resolution of March 3, 1921, affect 
statutory provisions relating to the Navy which in general 
terms apply to any emergency or national emergency and 
include the present or existing emergency without specific 
reference thereto? In other words, within the meaning of 
said statutory provisions, must the war and the national 
emergency which existed on the date of said resolution be 
regarded and treated as terminated thereby? 

Second. Does the joint resolution of March 3, 1921, 
affect the statutory provisions relating to the Navy which 
relate in terms to “time of peace”? In other words, within 
the meaning of said statutory provisions, must the said 
~ resolution be regarded and treated as terminating the war 
which existed on the date thereof and establishing peace? 

The said joint resolution of. March 3, 1921, in so far as 
materials to your questions, provides (41 Stat. 1359) : 

“That in the interpretation of any provision relating to 
the duration or date of the termination of the present war 
or of the present or existing emergency, meaning thereby 
the war between the Imperial German Government and the 
Imperial and Royal Austro-Hungarian Government and 
the Government and people of the United States, in any 
Acts of Congress, joint resolutions, or proclamations of the 
President containing provisions contingent upon the dura- 
tion or the date of the termination of such war or of such 
present or existing emergency, the date when this resolu- 
tion becomes effective shall be construed and treated as the 
date of the termination of the war or of the present or 
existing emergency, notwithstanding any provision in any 
Act ae Congress or joint restution providing any other 
mode of determining the date of such termination... And 
any Act of Congress, or any provision of any such Act, 
that by its terms is in force only during the existence of 
a: state of war, or during such state of war and a limited 
period of time thereafter, shall be construed and adminis- 
tered as if such war between the Governments and people 
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afcresaid terminated on the date when this resolution be- 
comes effective, any provision of such law to the contrary 
notwithstanding; * * *.” | 

With your letter you transmitted for my assistance in 
the consideration of these undoubtedly difficult questions 
an opinion of the Judge Advocate General of the Navy 
wherein are collected, under appropriate subheadings, a 
number of statutes relating to the Navy, of varying phrase- 
ology, which might or might not be affected by tke joint 
resolution. In the judgment of the Judge Advocate Gen- 
eral, those falling within the scope of your first question, 
as being conditional upon the existence of any emergency 
or national emergency, and those falling within the scope 
of your second question, as being conditional upon the ex- 
istence of a “time of peace,” are, neither of them, affected 
by the joint resolution. 

As to other statutes relating to a time or state of war, 
or to the present or existing emergency, the Judge Advo- 
cate General reaches the conclusion that they are rendered 
inoperative by the joint resolution, and as there can be no 
question that such is the case, such statutes will not be fur- 
ther noticed here. 

The Judge Advocate General, in ruling that statutes 
falling within the scope of your two questions are not 
affected by the joint resolution, relies on the following 
reasons: 

“The joint resolution in question does not purport to de- 
clare that for all purposes and within the meaning of all 
statutes the present war or the existing emergency shall be 
regarded as terminated, and that a state of peace shall be 
regarded as existing. On the contrary, the operation of 
said resolution is in terms plajnly limited to statutes of the 
classes which it describes, and this description is such that 
the various statutory provisions which it modifies are 
capable of ascertainment with the same certainty as though 
specifically cited therein. To make this resolution operate 
upon other statutes not embraced by the descriptive lan- 
guage of the aforesaid joint resolution would necessitate 
the reading into said resolution of other words which it 
does not now contain, and the omission of which must prop- 
erly be regarded as having been deliberate on the part of 
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Congress. It is incontrovertible that a state of war, and a 
national emergency, do now exist, in law and in fact, just 
as much as they did so exist on the day before this joint 
resolution became effective, and the language of the resolu- 
tion that certain statutory provisions described therein 
shall be construed and administered ‘as if’ such war had 
terminated, and that the date when said resolution becomes 
effective shall be ‘construed and treated’ as the date of the 
_ termination of the war or of the present or existing emer- 
gency, is express recognition by Congress that the said war 
and the said emergency were not in law or in fact termi- 
nated by said joint resolution.” 

This reasoning has force, but, in my Judgment, it does 
not give due effect to the main, pervading intent of the 
joint resolution. That enactment is a large, general one, 
passed to carry out, in a broad field of legislation, a great 
public policy. It should, therefore, receive a liberal con- 
struction according to its own spirit. It should be read not 
in the letter and in subjection to its very terms, but as con- 
taining and enacting what is necessarily implied, though 
not verbally expressed, what is necessarily a part of the 
content of the phrases used. When that is done, it follows, 
in my opinion, that different answers must be given to your 
two questions from those given by the Judge Advocate 
General. | | 

1. As to your first question, it is true that the joint reso- 
lution only refers,in terms, to Acts of Congress, etc., “ con- 
taining provisions contingent upon the duration of or the 
date of termination of such present or existing emergency,” 
meaning thereby the war between the United States and 
Germany and Austria; and that it contains no provision 
(as it does in regard to a state of war) regarding Acts of 
Congress contingent generally upon the existence of any 
emergency or a national emergency. ‘This, however, does 
not seem to me controlling. An Act of Congress which is 
contingent for its operation on the existence of any emer- 
gency generally includes, by necessary implication, just as 
much as though it were expressed in so many words, the 
present or existing emergency arising out of the war with 
Germany and Austria; and, consequently, the joint resolu- 
tion removes that particular emergency from the condi- 
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tions necessary to the operation of such a statute, leaving 
its operation otherwise unaffected. In other words, an 
Act of Congress which is contingent for its operation on the 
existence of an emergency generelly is partly contingent 
for its operation on the existence of any particular, pres- 
ent, or specific emergency, and a subsequent statute remov- 
ing such particular, present, or specific emergency from 
the field partly renders the prior Act inoperative, viz, to 
the extent that its operation is dependent upon the particu- 
lar, present, or specific emergency in question. 

I therefore answer your first question in the affirmative. 

2. As to your second question, it should be borne in mind 
that the terms “state of war,” “state of peace,” “time of 
war,” “time of peace,” are mutually exclusive and exhaust 
the categories. A “state of war” is the absence of a “ state 
of peace,” a “time of war” is the absence of a “time of 
peace,” and vice versa. ‘To affirm the one is to deny the 
other. When, then, the proper authority affirms that a 
legal state of war has begun, exists, or has terminated, it 
denies, by necessary implication, those qualities as to a 
state of peace. For example, and to deal concretely with 
the subject matter of the joint resolution, if the proper 
authority affirm that a state of war has ceased or termi- 
nated, or does not exist, it necessarily denies that a state of 
peace has ceased or terminated, or does not exist, and there- 
fore necessarily affirms that a state of peace exists. 

It is not believed that there can be any doubt as to the 
validity of this reasoning in so far as the actual existence 
of a legal state of war or peace for all purposes is con- 
cerned, and it is in accord with the language of Mr. Justice 
Harlan delivering the opinion of the court in McElrath v. 
United States, 102 U.S. 426, 488. (And compare sec. 1342, 
R. S., art. 58, with Act of Aug. 29, 1916, c. 418, art. 92, 39 
Stat. 664.) 

In my opinion this same reasoning is applicable where, 
as in the joint resolution of March 3, 1921, the proper au- 
thority affirms the termination of astateof war,not for all 
purposes, but so far as concerns Acts of Congress dealing 
with internal affairs. It is true that the field with which 
the joint resolution purports to deal is limited, and is, as 
it were, carved out of the whole field of a state of war 











510 War-Time Legtalation. 


existing for all purposes. Nevertheless, in that limited 
field it is just as impossible to conceive of a state of war 
terminating without a state of peace beginning, just as im- 
possible to conceive of a period of time which has ceased 
to be a time of war and yet has not become a time of peace, 
as it is in the larger field of a state of war for all purposes; 
and, since it is impossible to conceive of such a state of 
things, it follows, I think, that when Congress, in the joint 
resolution of March 3, 1921, declared that, for certain pur- 
poses of internal law, the state of war existing between 
the United States and Germany and Austria should be 
considered as terminated, it also declared, by necessary 
implication, that for those same purposes a state of peace 
should be considered to have begun in so far as the internal 
affairs of the United States are concerned. 

It is not a question as to whether a state of war or of 
peace actually or technically exists between the United 
States and Germany and Austria so far as these countries 
as among themselves is concerned. What Congress has 
done is to declare a state or rather condition of peace to 
exist as to the laws of and governing the United States. 
Read in this light, which it seems to me it is evident is the 
true intent of Congress, all Acts and regulations depending 
for their force upon a state of war or emergency are of no 
further force. 

I therefore answer your second question likewise in the 
affirmative. 

Referring specifically to the enactments of Congress re- 
ferred to me, I am of the opinion that the following Acts 
are affected by the joint resolution of Congress of March 
3, 1921, in accordance with the foregoing opinion and that 
the same come within its intended purpose of restoring the 
internal affairs of the United States to a peace-time basis, 
namely, the Act of July 1, 1918 (40 Stat. 711); the Act of 
August 29, 1916 (39 Stat. 587); the particular provisions _ 
of the Act of July 1, 1918 (40 Stat. 711), referring to the 
Naval Reserve Force and officers; the Act of October 6, 
1917 (40 Stat. 393); the Act of May 22, 1917, section 16 
(40 Stat. 87) ; the Act of Congress of August 29, 1916 (39 
Stat. 602); the Act of July 1, 1918 (40 Stat. (18): section 
1462, Revised Statutes, and section 1592, Revised Statutes, 
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referring to pay of officers; the Act of August 29, 1916 (39 
Stat. 587); the Act of July 9, 1918 (40 Stat. 885) ; the Act 
of February 24, 1919 (40 Stat. 1150) ; the Act of August 29, 
1916 (39 Stat. 586) ; various provisions of section 1624, Re- 
vised Statutes, articles for the government of the Navy, 
dealing with offenses committed during time of war; the 
Act of May 22, 1917, section 21 (40 Stat. 90); the Act of 
October 6, 1917 (40 Stat. 383) ; the Act of October 6, 1917 
(40 Stat. 389); the Act of May 22, 1917, section 10 (40 
Stat. 87), respecting promotions of probationary second 
lieutenants; the Act of July 11, 1919 (41 Stat. 153); the 
Act of February 24, 1919 (40 Stat. 1066) ; the Act of Octo- 
ber 6, 1917, section 204 (40 Stat. 403) ; the Act of May 22, 
1917, section 18 (40 Stat. 89). 
Respectfully, 
HARRY M. DAUGHERTY. 
To the SECRETARY OF THE Navy. 





TRANSFER OF PROPERTY FROM ONE GOVERNMENT DE- 
PARTMENT TO ANOTHER. 


There is no legal objection to the mere transfer from one bureau 
or department of the Government to another department of real 
or personal property no longer needed for the purposes for which 
it was appropriated. 

Such a transfer is not a sale and is not open to the objection that 
publie property can not be disposed of without the authority of 
Congress. 

DEPARTMENT OF JUSTICE, 
Apri 20, 1921. 
Smr: The question you submit, whether one department 
of the Government can transfer property no longer needed 
for the purposes for which it was purchased to another 
department of the Government where it can be utilized in 
the public service, necessitates a consideration of sections 

3618 and 3678 of the Revised Statutes of the United States. 

These are the only statutory provisions which seem to be 

involved. 

By the provisions of section 3678, supra, it is enacted 
that— | 

“All sums appropriated for the various branches of ex- 
penditure in the public service shall be applied solely to 
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the objects for which they are respectively made, and for 
no others.” 

Obviously, the effect of this provision is to make unlaw- 
ful the diversion of funds appropriated for one object of 
expenditure to another object of expenditure. 

It is provided by section 3618, supra, how moneys de- 
rived from the sales of public property, with certain ex- 
ceptions, shall be disposed of and used. | 

Concretely, the question turns on whether such a trans- 
fer from one Government department to another is or is 
not a sale. In the consideration of this question, which has 
frequently arisen in the administration of the War and 
Navy Departments, the Judge Advocate General of the 
Army has uniformly held that the transfer of public prop- 
erty from one bureau or department to another is not a 
sale. The decisions relating thereto are collected in the 
Digest of Opinions of the Judge Advocate General of the 
Army for the years 1912 and 1915, as follows: 

“ But where the property desired to be transferred is no 
longer needed for the purpose for which appropriated, it 
may be transferred to another department without the 
consent of Congress. Sucha transfer would not be a sale, 
as the Government would not part with its title, and it 
would not, therefore, be open to the objection that public 
property can not be disposed of without the authority of 
Congress. Section 3678, Revised Statutes, provides that 
‘all sums appropriated for the various branches of ex- 
penditures in the public service shall be applied solely to 
the objects for which they are respectively made, and for 
no others.’ While this statute prohibits the expenditure 
of an appropriation for purposes other than those for 
which appropriated, yet, if it be regarded as intended also 
to forbid the application of property purchased from an 
appropriation for a particular purpose to a different jur- 
pose, it should not be construed to forbid such a transfer 
where the property is no longer needed for the purpose 
for which appropriated. ‘Therefore the property being no 
longer needed for the purpose for which appropriated, 
held that two vessels belonging to the Navy Department 
might be transferred for a definite or an indefinite time 
to the War Department for use as Army transports (C. - 
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7840, Mar. 14, 1900) ; that certain cooking utensils, table- 
ware, and soap, purchased from a river and harbor ap- 
propriation to be used in connection with the improvement 
of rivers and harbors in Florida, could be turned over to 
an officer for use in connection with a river improvement 
in Georgia (C. 10300, Apr. 25, 1901) ; that five mules pur- 
chased in connection with certain harbor improvements | 
in Alabama could be transferred to the Quartermaster’s 
Department of the Army (C. 3679, Nov. 26, 1897) ; that 
a sailboat in possession of the United States engineering 
officer at San Juan could be transferred to the Lighthouse 
Board (C. 10315, Apr. 29, 1901); that a Remington type- 
writer in possession of the Chickamauga and Chattanooga 
National Park Commission could be exchanged for a 
Smith Premier in the office of a certain quartermaster (C. 
10741, June 25, 1901) ; that certain cable laid between Nar- 
ragansett Pier and Block Island could be transferred to 
the Weather Bureau in the Department of Agriculture on 
_ the condition that the bureau keep the cable in repair, and 
in case of war or other military necessity restore it to the 
- War Department (C, 12883, June 30, 1902); that certain 
property belonging to the Medical Department of the Army 
which had been condemned and ordered to be destroyed 
could be turned over to the Forest Service of the Depart- 
ment of Agriculture (C. 21850, July 26, 1907 ). ” Digest, 
1912, p. 81. 

In 1915, Digest of Opinions of. the Judge Advocate Gen- 
eral’s Office, p. 491 (July 1, 1912, to April 1, 1917), there 
was submitted whether a team of dogs belonging to the Bu- 
reau of Fisheries, Department of Commerce, for which the 
Bureau of Fisheries had no immediate use, could be trans- 
ferred to the Signal Corps in Alaska. The Judge Advo- 
cate General held that such transfer could be made. These 
decisions recognize that such a transfer is in no sense a 
sale, for the reason that the Government does not part 
with the title to the property so transferred or loaned. 
Clearly, if the title changed, then such transaction would 

not be proper without the consent of Congress. 

That such a transaction is not a sale is conversely recog- 
nized in a recent decision by the Comptroller of the Treas- 
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ury rendered June 20, 1919, 25 Comptroller’s Decisions, 
961, in which it was held that where equipment is trans- 
ferred from one department to another, payment to the 
transferring department is not authorized, since the trans- 
action is not a sale. It was further adjudged that no ad- 
justment of appropriations was necessary where the 
expenditure from the appropriation which bore the origi- 
nal expense had accomplished the purpose for which it 
was made, provided the transfer involved no additional 
charge against the appropriation under which the equip- 
ment was originally purchased. That is to say, a mere 
transfer without additional expense involves a mere ques- 
tion of accountability and not an adjustment of appropria- 
tions. | 

This question has been decided by Attorney General 
Brewster under date of December 20, 1882. It was there 
sald inter alia: 

“ But where articles are manufactured or purchased by 
one branch of the public service under an appropriation 
made for that purpose, and are afterwards, on grounds of 
administrative expediency, transferred to another branch 
of the service, the latter thereupon reimbursing the appro- 
priation of the former with the cost of the articles out of 
an appropriation applicable to the manufacture or pur- 
chase thereof, this transaction is not a sale either according 
to the ordinary or the legal signification of that term. It 
is nothing more than a transfer of the custody and use of 
the property and consequent accountability for the same, 
accompanied by a transfer of the cost thereof from one 
appropriation to another, within the scope of either of 
which the expenditure may properly come. The owner- 
ship (a transfer of which is an inseparable element in a 
sale of property) remains unchanged.” (17 Op. 482.) 

The question naturally and logically arises whether real 
estate can be transferred from one department to the other, 
assuming, of course, that it falls within the classification 
of property no longer needed for the purposes for which 
it was originally acquired. In other words, can real estate 
acquired for a definite and peculiar use be devoted to an- 
other and distinct purpose in the same or another depart- 
ment or bureau of the United States Government? This 
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question has been answered in the affirmative in three sev- 
eral opinions of the Attorney General, and attention is 
invited to the decision of Attorney General Wickersham 
to the Secretary of the Navy, July 17, 1911, 29 Opinions 
Attorneys General, 205, 208, 209, where the previous rul- 
ings of the department upon this question are specifically 
considered and approved. The opinion is as follows: 

‘“ That such power exists is the conclusion of two recent 
opinions. The opinion of November 3, 1904, by Solicitor 
General Hoyt, approved by Attorney General Moody, hold- 
ing that the Secretary of the Navy had authority to trans. 
fer to the Secretary of Commerce and Labor for the 
extension of a lighthouse reservation the control of cer- 
tain land at San Juan reserved by Executive order for 
naval purposes, is precisely in point here. (25 Op. 269.) 
In an opinion of April 29, 1910, this was approved, and 
I advised you that the President has authority to transfer 
to the War Department for military purposes the use and 
control of lands in the Philippine Islands reserved by 
Executive order for naval purposes. (28 Op. 262.) Mu- 
tatis mutandis, everything there said is entirely pertinent 
and controlling here; for the legislation of Congress relat- 
ing to public lands in Porto Rico is from the viewpoint of 
the present problem in nowise to be distinguished from 
that relating to the public lands in the Philippines. And 
I adhere to that opinion. (See also 16 Op. 124.)” 

There can be no question under the authorities cited that 
such transfers of real and personal property can be made, 
: provided the transaction does not involve a change of title 
in praesent. or in futuro. 

In conclusion and. answering your question specifically, 
you are advised that there is no legal objection to the mere 
transfer from one bureau or department of the Govern- 
ment to another department of real or personal property 
no longer needed for the purposes for which it was appro- 
priated; that such a transfer is not a sale and is not open 
to the objection that public property can not be disposed 
of without the authority of Congress. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the PRESIDENT. 
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PUBLICATION OF LISTS OF DRAFT DESERTERS. 


There is no legal objection to the form or substance of the pro- 
posed heading to be prefixed to the lists intended for publication 
which contain the names of persons who were, according to the 
public draft records, classified and reported by the draft authori- 
ties as deserters. 

No liability would attach to the United States in publishing such 
lists; and the proposed publication being within the scope of the 
authority of the Secretary of War in administering the military 
law, based on public records made in the course of official duty, 
is privileged and no liability would attach to the Secretary of 
War, his subordinates, or the former selective draft officials. 


DEPARTMENT OF JUSTICE, 
April 26, 1921. 

Sir: I have the honor to acknowledge the receipt of your 
Jetter of the 24th ultimo, stating that it is proposed to 
publish a form containing the names of persons who were, 
according to the public draft records, classified and re- 
ported by the draft authorities as deserters, and requesting 
my opinion in regard to those names correctly, and also 
to those incorrectly, borne upon such lists as siaiaade, upon 
the following proposition : 

“(a@) Is there any legal objection to the — or substance 
of the heading proposed to be prefixed to each of the lists 
it is designed to publish ? 

“(b) Under what circumstances, if at all, could legal 
liability attach to either the United States, the Secretary 
of War, The Adjutant General, any other official or officer 
of the War Department, or former officials of the selective 
draft concerned in the preparation or publication of such 
lists, or who has furnished esis upon which any 
such list is based ? ” 

The heading which it is proposed to prefix to the publi- 
cation merely states the result: ascertained by the draft 
authorities. The draft boards were appointed under regu- 
iations promulgated by the President in pursuance of the 
Act of Congress approved May 18, 1917 (40 Stat. 76), 
which regulations have been held valid and have the force 
of law. (Selective Draft Law Cases, 245 U.S. 366, 389; 
Franke v. Murray, 248 Fed. 865.) All records required by 
the selective service rules and regulations in connection 
with the registration, examination, and mobilization of 
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registrants under the Draft Act (40 Stat. 76), as well as 
the regulations, are public records, with the exception of 
the answer of any registrant concerning the condition of 
his health, mental or physical, under the heading “ Physi- 
cal fitness” in the questionnaire, and other evidence and 
record upon the same subject, and the answers under the 
head of “ Dependency,” which are made confidential. 
(Rules 11 and 12, 8. S. Reg.) 

The draft boards possessed exclusive power, subject only 
to review by the President, to determine the status of a 
registrant (Angelus v. Sullivan, 246 Fed. 54; Franke v. 
Murray, 248 Fed. 865) and made record thereof. There- 
fore the statement which it is proposed to publish of the 
classification and report is the contents of a public record 
which, under rule 11 of the regulations, was open to public 
inspection, made by the draft boards in the exercise of their 
official duty, and contains no direct charge. 

With respect to the question as to whether any liability 
would attach to the United States, the officials of the War 
Department, or the officials concerned with the selective 
draft in the event of the publication of such notice, it is 
clear that an action against the United States sounding 
in tort is not maintainable 1n any court. (Bigby v. United 
States, 188 U.S. 400; H%ll v. United States, 149 U. S. 593.) 

As to the liability of the various officials mentioned, it 
is deemed pertinent to quote the following from the opinion 
of Chief Justice Marshall in the case of Marbury v. Madi- 
son, 1 Cranch (U. S.), 187, 165: 

“ By the Constitution of the United States, the President 
‘1s invested with certain important political powers, in the 
exercise of which he is to use his own discretion, and is 
accountable only to his country in his political character, 
and to his own conscience. To aid him in the performance 
of these duties, he is authorized to appoint certain officers, 
who act by his authority, and in conformity with his orders. 
In such cases, their acts are his acts; and * * * there 
exists and can exist no power to control that discretion. 
The subjects are political. ‘hey respect the nation, not 
individual rights; and being intrusted to the Executive, 
the decision of the Executive is conclusive. * * * The 
acts of such an officer, as an officer, can never be exam- 
inable by the courts.” 
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Under the Act of May 18, 1917, public resolutions and 
amendments thereof, the administration of the draft was 
placed solely in the President, and acting through the 
Secretary of War the President prescribed the selective 
service rules and regulations which were enforced through 
the Secretary of War, his subordinates, and the draft 
boards. These regulations provide that a person inducted 
into the military service who fails to report for military 
duty, or who fails to entrain, or who absents himself from 
entrainment for a mobilization camp, or otherwise refuses 
or neglects to proceed to the camp as ordered, is a deserter 
and subject to punishment by court-martial. (Sec. 140, 
S. S. Reg.) <A registrant having been given a status as a 
deserter by the draft board becomes amenable to military 
law, which falls solely within the jurisdiction of the War 
Department, and it is the duty of the Secretary of War to 
apprehend and proceed by court-martial as required by 
section 6 of the Act of May 18, 1917. 

As a means of apprehending deserters, Army Regulation 
No. 118 provides that when a soldier deserts the command- 
ing officer will cause copies of the descriptive lists of the 
deserter to be at once prepared and sent to such marshals, 
sheriffs, and police officers as may be deemed proper; also 
to the officer in charge of any near-by recruiting station, 
who will distribute them to the best advantage among 
civil officers. Furthermore, recommendations dated July 
10, 1908, approved by the Secretary of War, July 16, 1908, 
which have the force and effect of the Army regulations, 
provide for a systematic and comprehensive plan of adver- 
tising for and endeavoring to apprehend deserters from 
the Army by preparation and distribution of a circular 
description of each deserter and containing a half-tone 
reproduction of his identification photograph. Thus it is 
clear that as registrants classified under the Selective 
Service Acts and regulations made in pursuance thereof as 
deserters are amenable to military law, the Army regula- 
tions are applicable. 

In the case of De Arnaud v. Ainsworth, 24 App. D. C. 
180, the court stated : 

“ The Secretary of War is the regularly constituted organ 
of the President for the administration of the Military 
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Establishment of the Nation; and rules and orders publicly 
promulgated through him must be received as those of the 
Executive, and, as such, be binding upon all within the 
sphere of his legal and constitutional authority. United 
States v. Eliason, 16 Pet. 291, 302, 10 L. ed. 968, 973. And, 
as 1t is impossible for a single individual to perform in 
person all the various duties assigned to the particular 
department of which he is head, he must of necessity, under 
proper orders and regulations, perform the larger portion 
of such duties through the agencies of the heads of bureaus 
and divisions of his department. But the work when done 
is, in contemplation of law, the work of the department, 
and is entitled to all the privilege and protection that 
would attach to it if done by the Secretary in person.” 

The selective draft officials having been appointed by 
authority of the President, the acts performed by them in 
connection with the draft, as well as the acts of the subordi- 
nates of the War Department in relation to the same sub- 
ject matter, were the acts of the Executive, and it must be 
presumed, and no doubt is the fact, that the information 
furnished by such selective draft officials was obtained 
while engaged in an official capacity. 

Absolute privilege extends to the acts and proceedings of 
the executive department, whether of the General Govern- 
ment of the country or of the States. (Bigelow on Torts, 
. ith Ed., p. 169.) This holding is supported by the case of 
Spalding v. Vilas, 161 U.S. 488, 498, in which the privilege 
accorded as a necessary protection is thus summed up: 

“ We are of opinion that the same general considerations 
of public policy and convenience which demand for judges 
of courts of superior jurisdiction immunity from civil 
suits for damages arising from acts done by them in the 
course of the performance of their judicial functions, apply 
to a large extent to official communications made by heads 
of Executive Departments when engaged in the discharge 
of duties imposed upon them by law. The interests of the 
people require that due protection be accorded to them in 
respect of their official acts. As in the case of a judicial 
officer, we recognize a distinction between action taken by 
the head of a Department in reference to matters which are 
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manifestly or palpably beyond his authority, and action 
having more or less connection with the general matters 
committed by law to his control or supervision. Whatever 
difficulty may arise in applying these principles to particu- 
lar cases, in which the rights of the citizen may have been 
materially impaired by the inconsiderate or wrongful action 
of the head of a Department, it is clear—and the present 
case requires nothing more to be determined—that he can 
not be held liable to a civil suit for damages on account of 
official communications made by him pursuant to an act of 
Congress, and in respect of matters within his authority, 
by reason of any personal motive that might be alleged to 
have prompted his action; for, personal motives can not be 
imputed to duly authorized official conduct. In exercising 
the functions of his office, the head of an Executive Depart- 
ment, keeping within the limits of his authority, should not 
be under an apprehension that the motives that control his 
official conduct may, at any time, become the subject of 
inquiry in a civil suit for damages. It would seriously 
cripple the proper and effective administration of public 
affairs as entrusted to the executive branch of the Govern- 
ment, if he were subjected to any such restraint. He may 
have legal authority to act, but he may have such large 
discretion in the premises that it will not always be his 
absolute duty to exercise the authority with which he is 
invested. But if he acts, having authority, his conduct 
can not be made the foundation of a suit against him per- 
sonally for damages, even if the circumstances show that 
he is not disagreeably impressed by the fact that his action 
injuriously affects the claims of particular individuals.” 

In the English case of Grant v. Secretary of State for 
India (vol. 2, Law Reports, Common Pleas Div., p. 461) 
it is stated: 

“¢TIn great questions of policy, we can not argue from 
the nature of private agreements.’ * * * ‘Great incon- 
veniences would result from considering a governor or 
commander as personally responsible. * * * ‘No man 
' would accept of any office of trust under Government upon 
such conditions; and, indeed, it has frequently been deter- 
mined that no individual is answerable for any engage- 
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ments which he enters into on their behalf. There is no 
doubt that the Crown will do ample justice to the plaintiff's 
demands, if they be well founded.” * * * That, on 
principles of public policy, an action will not lie against 
persons acting in a public character and situation which 
from their very nature would expose them to an infinite 
multiplicity of actions, that is, to actions at the instance 
of any person who might suppose himself aggrieved; and, 
though it is to be presumed that actions improperly brought 
will fail, and it may be said that actions properly brought 
should succeed, yet the very lability to an unlimited multi- 
plicity of suits would in all probability prevent any proper 
or prudent person from accepting a public situation at the 
hazard of such peril to himself.” 

“The great underlying principle upon which the doctrine 
of privileged communications rests is public policy. This 
is more especially the case with absolute privilege, where 
the interests and the necessities of society require that the 
time and occasion of the publication or utterance, even 
though it be both false and malicious, shall protect the 
defamer from all liability to prosecution for the sake of 
the public good.” (Newell on Slander and Libel, 3d ed., 


p. 477.) 
It is of the utmost importance from a public viewpoint 


that men classed as deserters under the Draft Act be appre- 
hended in order to demand respect for the law, especially 
In times of an emergency, and also as to the consequent 
effect 1t would have in the event of a similar emergency 
arising. The Secretary of War, therefore, acting for the 
President in the administration of the Military Establish- 
ment, is within his authority in taking such steps as may 
be deemed necessary to bring about the apprehension of 
those amenable to military law. The proposed publication 
would therefore be privileged. 

-- You state that although every precaution has been taken 
to guard against errors, it may be found that some names 
have been incorrectly listed. However, if this situation 
should arise, it is my view that the nature of the publication 
- proposed being a privileged ‘communication would afford 
protection. : 
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In view of the foregoing I am therefore of the opinion 
that— 

(a) There is no legal objection to the form or substance 
of the proposed heading to be prefixed to the lists; 

(6) That no lability would attach to the United States; 
and 

That the proposed publication being within the scope of 
the authority of the Secretary of War in administering 
the military law, based on public records made in the 
course of official duty, is privileged and no liability would — 
attach to the Secretary of War, his subordinates, or the 
former selective draft officials. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the Secretary or War. 





DIFFERENTIAL TAX ON DISTILLED SPIRI'LS., 


The Government looks only to the distiller for the collection of the 
so-called differential tax levied on distilled spirits under section 
600 (a) of the Revenue Act of 1918 (40 Stat. 1105), and such tax 
ean not be asserted against the distiller if the distilled spirits 
were actually withdrawn for nonbeverage purposes. 

‘Where, however, distilled spirits are withdrawn for nonbeverage 
purposes and are subsequently diverted to beverage purposes with 
the knowledge or connivance of the distiller, the distiller is liable 
for the so-called differential tax if there is shown to be a reason- 
able -presumption of Knowledge on his part that such distilled 
spirits would be diverted to other than nonbeverage purposes by 
those coming into possession of them. 


DEPARTMENT OF JUSTICE, 
May 3, 1921. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 24, 1921, requesting my opinion as to 
whether the so-called differential tax on distilled spirits 
may be asserted in any of the following cases, and, if so, 
against whom: | 

“1, When the liquor is stolen while in transit from the 
distiller or qualified dealer to the vendee without fault or 
connivance of either vendor or vendee. 

“2. When the liquor is destroyed because of fire or other 
accident while being so transported. 
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“3. When the liquor is stolen from the premises of such 
permit holders as users and dealers, without their knowl- 
edge or connivance. 

“4. When the liquor is lost by fire or other accident while 
stored on the premises of such permit holders. 

“5. When liquor is illegally diverted to beverage uses 
with the knowledge or connivance of the vendor or vendee 
in the case of thefts in transit, or with the knowledge or 
connivance of permit holders such as users or dealers after 
being received at such premises.” 

The so-called differential tax on distilled spirits amounts 
to $4.20 per proof gallon, and represents the difference be- 
tween the beverage rate of $6.40 and the nonbeverage rate 
of $2.20 per proof gallon, levied under the Revenue Act of 
1918. (40 Stat. 1057, 1105.) 

Section 600 (a) of the Act of 1918 provides— 

“That there shall be levied and collected on all distilled 
spirits now in bond or that have been or that may be here- 
after produced in or imported into the United States, ex- 
cept such distilled spirits as are subject to the tax provided 
in section 604, in lieu of the internal-revenue taxes now im- 
posed thereon by law, a tax of $2.20 (or, if withdrawn for 
beverage purposes or for use in the manufacture or pro- 
duction of any article used or intended for use as a bev- 
erage, a tax of $6.40) on each proof gallon, or wine gallon 
when below proof, and a proportionate tax at a like rate 
on all fractional parts of such proof or wine gallon, to be 
paid by the distiller or importer when withdrawn, and col- 
lected under the provisions of existing law.” (40 Stat. 
1105.) | 

The tax provided by section 604 referred to is a floor tax 
levied in certain instances upon distilled spirits on which 
the internal-revenue tax has been paid, so that said section 
604 has no direct bearing on the question in point. 

Section 35 of Title IT of the National Prohibition Act 
(41 Stat. 317) repeals all provisions of law that are incon- 
sistent with such Act to the extent only of such inconsist- 
ency. There being nothing in section 600 (a) of the Act 
of 1918 which is inconsistent with section 35 of Title IT of 
the National Prohibition Act, nothing therein is repealed 
thereby. | 
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No provision is contained in said section 35 for the col- 
lection of a differential tax, but provision is made for the 
collection of a double tax and certain additional penalties 
from persons responsible for illegal manufacture or sale 
of liquor. 

Section 48 of the Act of August 27, 1894, 28 Stat. 509, 
563, provides, in part— 

“That the tax herein imposed shall be paid by the dis- 
tiller of the spirits, on or before their removal from the 
distillery or place of storage, except in case the removal 
therefrom without payment of tax is authorized by law; 
and (upon spirits lawfully deposited in any distillery ware- 
house, or other bonded warehouse, established under in- 
ternal revenue laws) within eight years from the date 
of the original entry for deposit in any distillery ware- 
house, or from the date of original gauge of fruit brandy 
deposited in special-bonded warehouse, except in case of 
withdrawal therefrom without payment of tax as author- 
ized by law.” : 

The above-quoted section 48 repealed that soeliln of 
section 3251 of the Revised Statutes which provided for the 
payment of the tax on liquor “by the distiller, owner or 
person having possession thereof before removal from the 
distillery warehouse.” 

The Act of 1917, section 300 (40 Stat. 308), also provided 
for the payment of the tax by the distiller upon with- 
drawal, and, as we have seen, the Act of 1918 has a similar 
provision. 

Therefore, in answer to the questions propounded, I am 
of the opinion that the Government looks only to the dis- 
tiller for the collection of the so-called differential tax, 
but that in none of the five instances cited can such tax be 
asserted against the distiller if the liquor was actually 
withdrawn for nonbeverage purposes. However, in cases 
where the distilled spirits are withdrawn for nonbeverage 
purposes and are subsequently diverted to beverage pur- 
poses with the knowledge or connivance of the distiller, it 
is my opinion that the distiller is liable for the so-called 
differential tax if there is show.: to be a reasonable pre- 
sumption of knowledge on his part that such distilled 
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spirits would be diverted to other than nonbeverage pur- 
poses by those coming into possession of them. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


ASSIGNMENT OF HYDROELECTRIC POWER PERMITS 
AFFECTING NATIONAL FOREST LANDS. 


On the passage of the Federal Water Power Act of June 10, 1920 
(41 Stat. 1063), the authority of the Secretary of Agriculture to 
approve transfers or assignments of water power permits ceased 
and determined, and a like authority was immediately vested in 
the Federal Power Commission. 


DEPARTMENT OF JUSTICE, 
May 3, 1921. 

Sir: I am in receipt of your letter of February 10, 1921, 
suggesting a reconsideration of the informal opinion ex- 
pressed in the letter of this Department dated September 
14, 1920, in relation to the assignment of hydroelectric 
power permits affecting national forest lands. This De- 
partment then expressed the opinion that the authority of 
the Secretary of Agriculture to approve transfers of such 
permits, issued under the Act of February 15,1901 (31 Stat. 
790), was terminated by the passage of the Federal Water 
Power Act of June 10, 1920 (41 Stat. 1063). 

The facts, as shown by the papers then submitted, are 
that your Department on July 7, 1917, issued a water- 
power permit to the Mount Whitney Power and Electric Co. 
for the occupancy and use of certain portions of the Sequoia 
National Forest, Calif. Recently, the permittee disposed 
of its properties to the Southern California Edison Co., 
and the latter company then requested you to approve an 
assignment of the permit to it under the terms of Article IV 
thereof. . 

You now state that while you have no purpose to ques- 
tion the correctness of the opinion heretofore given, you 
are resubmitting the matter upon the urgent represen- 
tations of the general counsel for the Southern California 
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Edison Co.; and you have transmitted to me his letter, to- 
gether with the brief prepared by him upon the question 
involved. 

Inasmuch as any final opinion of this Department would 
seem to also be of interest to the Secretary of the Interior 
and the Federal Power Commission, I requested a submis- 
sion of their views, respectively, and their replies are now 
before me. 

The Act of 1901, supra, under which the permit in ques- 
tion was originally issued, simply authorized the Secretary 
of the Interior— 


“under general regulations to be fixed by him, to permit 
the use of rights of way through the public lands, forest 
-and other reservations of the United States, and the 
Yosemite, Sequoia, and General Grant national parks, 
California, for electrical plants, poles, and oi for the 
generation and distribution of electrical power,” * * *, 


That Act fixed no period for the duration of the permits 
to be issued under it. It expressly provided that any per- 
mission granted might be revoked by the Secretary, or his 
successor, “in his discretion;” and declared that the per- 
mission should not be held to confer “ any right, or ease- 
ment, or interest in, to, or over any public land, reserva- 
tion, or park.” The Act said nothing about the transfer or 
assignment of permits, but left that and numerous other 
matters to be provided for by the Secretary in the general 
regulations to be prescribed by him. 

The dominant idea of that Act seems to have been to 
permit the use of the lands of the United States for the 
development of hydroelectric power and the other pur- 
poses mentioned by private capital without granting any 
irrevocable rights in the nature of franchises or any vested 
rights in the lands to be occupied. Indeed, taking the 
language used in its natural and ordinary meaning, it 
would seem that the Act provided for a mere occupancy or 
tenancy at the will of the Government. In any event, it 
would seem difficult to conceive of a statute couched in 
terms which would retain a larger measure of public 
control. 

By the Act of February 1, 1905 (33 Stat. 628), entitled 
“An Act providing for the transfer of forest reserves from 
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the Department of the Interior to the Department of Agri- 
culture,” it was declared: 


“That the Secretary of the Department of Agriculture 
shall, from and after the passage of this Act, execute or 
cause to be executed all laws affecting public lands hereto- 
for or hereafter reserved ” | 


for forestry purposes, 


“after such lands have been so reserved, excepting such 
laws as affect the surveying, prospecting, locating, appro- 
priating, entering, relinquishing, reconveying, certifying, 
or patenting of any of such lands.” 

By common consent this Act was understood by the 
Secretaries of both Departments as transferring to the Sec- 
retary of Agriculture full authority to control the devel- 
opment of hydroelectric power upon lands within the forest 
reserves and to issue the permits for such projects. The 
authority granted by the Act of 1901 was thus divided. 
The Secretary of the Interior continued to administer the 
Act in so far as developments or proposed developments 
affected public lands and the reservations remaining under 
his control, and the Secretary of Agriculture thereafter 
administered it in respect to the forest reservations. Each 
Secretary prescribed regulations and issued permits accord- 
ingly. Neither Secretary, of course, had any authority 
over the development of hydroelectric power from the 
rivers and other waters of the United States in regions 
where there were no public lands or reservations to be 
affected. 

It is, I think, proper to refer, as a matter of public his- 
tory, to the fact that the Act of 1901 was never satisfac- 
tory to those desiring to utilize the public domain for the 
purpose of developing water power, mainly because the 
tenure of the possession given under it was believed to be 
insufficient to attract capital for the large investments 
often necessary. In any event, almost from the time of its 
enactment there was a continual agitation for further legis- 
lation, and the matter was much considered both in and out 
of Congress. These efforts finally resulted in the Federal 
Water Power Act of June 10, 1920, supra. 
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The comprehensive character of this Act is indicated by 
its title, which reads: 

“An Act to create a Federal Power Commission; to pro- 
vide for the improvement of navigation; the development 
of water power; the use of the public lands in relation 
thereto, and to repeal section 18 of the River and Harbor 
Appropriation Act, approved August 8, 1917, and for other 
purposes.” (41 Stat. 1063.) 


This Act provides a complete and detailed scheme for 
the development and operation under public control of all 
the water-power resources of the public domain, reserved 
and unreserved, and of all the navigable rivers under the 
jurisdiction of the United States. It creates a new body 
called ‘the Federal Power Commission and places in its 
hands authority to investigate all the water-power re- 
sources of the United States and control their development 
in so far as the Government has jurisdiction either by 
reason of ownership of lands or control over waters; and 
it expressly repeals “all Acts or parts of Acts inconsistent 
with this Act.” (41 Stat. 1077.) 

It seems clear that it was the purpose of Congress to 
bring under this Act all future power development within 
the jurisdiction of the United States and to concentrate in 
the hands of the Federal] Power Commission all the admin- 
istrative authority thereover which was in part previously 
distributed among the Secretaries of the Interior, Agricul- 
ture, and War. It is also clear that no further original 
permits, at least, were thereafter to be issued by the Secre- 
taries. It is believed that practically all the permits issued 
by them are limited in time; and when they expire new 
licenses will be issued by the Commission and not by the 
Secretaries, respectively. It is therefore evident that the 
intent of the Act, as well as its necessary operation, is to 
ultimately bring under the new law and under the control 
of the Federal Power Commission all existing as well as 
all future developments. 

The Federal Water Power Act further shows a purpose 
to hasten this result by providing, in section 23, that holders 
of old permits may voluntarily surrender the same and re- 
ceive from the Commission new licenses under the new Act. 
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The latter Act contains an express provision for the 
transfer or assignment of licenses. This provision is con- 
tained in section 8, which reads: 


“That no voluntary transfer of any license, or of the 
rights thereunder granted, shall be made without the writ- 
ten approval of the commission; and any successor or 
assign of the rights of such licensee, whether by voluntary 
transfer, judicial sale, foreclosure sale, or otherwise, shall 
be subject to all the conditions of the license under which 
such rights are held by such licensee and also subject to all 
the provisions and conditions of.this Act to the same ex- 
tent as though such successor or assign were the original 
licensee hereunder: Provided, That a mortgage or trust 
(leed or judicial sales made thereunder or under tax sales 
shall not be deemed voluntary transfers within the mean- 
ing of this section.” (41 Stat. 1068.) 


_ The language of the first three lines of this section is 
certainly broad enough to include the old permits, but is 
not, perhaps, in itself conclusive. The clause immediately 
following, however, clearly embraces permits or licenses 
issued under former laws; for it 1s obvious that licenses 
originally issued under the new Act would be subject, after 
assignment as well as before, “to all the provisions and . 
conditions of this Act to the same extent as though such 
successor or assign were the original licensee hereunder.” 
This language is obviously without any force or effect 
whatever unless it applies to licenses or permits issued 
under the former laws. I am therefore of the opinion that 
the eighth section invests the Federal Power Commission 
with authority to approve transfers or assignments of the 
old outstanding licenses; and it follows, of course, in view 
of the repealing clause, that the authority of the Secretaries 
in that behalf then ceased and determined. 

It seems to be thought, however, that the power of the 
Secretaries to approve transfers of the old permits was pre- 
served by the saving clause, embodied in section 23 of the 
new Act. That section reads, in part, as follows: 

“That the provisions of this Act shall not be construed 
as affecting any permit or valid existing right of way here- 
tofore granted, or as confirming or otherwise affecting any 
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claim, or as affecting any authority heretofore given pur- 
suant to law, but any person, association, corporation, 
State, or municipality, holding or possessing such permit, 
right of way, or authority may apply for a license here- 
under, and upon such application the commission may issue 
to any such applicant a license in accordance with the pro- 
visions of this Act, and in such case the provisions of this 
Act shall apply to such applicant as a licensee here- 
under:” * * *, (41 Stat. 1075.) 


I find nothing in this language indicating an intent to 
preserve any power or authority in the Secretaries. The 
things which it declares are not to be affected by the new 
Act are “permits,” “valid existing rights of way,” and 
“authority heretofore given pursuant to law ”—obviously 
meaning by the latter expression authority granted by the 
Secretary in accordance with law and not authority vested 
in him by law. It does not affect a permit or any right or 
authority under it to transfer from the Secretary to the 
Commission the authority to pass upon an assignment 
thereof. It is to be presumed that the Commission will 
exercise that authority in the same way, in the same spirit, 
and with the same regard for existing rights and equities 
as would the Secretary. 

The main purpose of the saving clause, as it seems to me, 
was to prevent any implication that the old permittees 
were immediately and by force of the new Act itself to 
become subject to all its provisions and conditions without 
regard to their wishes. This is borne out by the clause 
immediately following, which provides for voluntary sur- 
render of the old permits and the receipt from the Com- 
mission of permits under the new Act. A further purpose 
may also be served by the saving clause, namely, to limit 
the provision in section 8 which declares that on the ap- 
proval of an assignment by the Commission the successor 
or assign shall be “ subject to all the provisions and condi- 
tions of this Act,” etc.; that is to say, if some of the provi- 
sions and conditions of the new Act are inconsistent with 
the terms and conditions of an existing permit, or would 
work hardship or inequitable results, then they are not to 
apply, but the old terms and conditions are to remain in 
force unaffected by the new Act. This construction, it 
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seems to me, gives full effect to the saving clause without 
rendering wholly meaningless any of the language in sec- 
tion 8 declaring generally the effect of assignments ap- 
proved by the Commission. 

Answering, therefore, the specific question submitted, I 
advise you that on the passage of the Federal Water Power 
Act the authority of the Secretary of Agriculture to ap- 
prove transfers or assignments of water power permits 
ceased and determined, and a like authority was immedi- 
ately vested in the Federal Power Commission. 

It will be noted that this conclusion has becn reached 
without relying upon the position taken in the informal 
opinion to the effect that the readjustment of conditions 
provided for by the regulations of the Secretary of Agri- 
culture upon assignment, and the embodiment thereof in a 
new document, was in effect the issuance of a new permit 
instead of the mere transfer or assignment of an old one. 


Very respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF AGRICULTURE. 


BENEFICIARIES OF WAR RISK INSURANCE INJURED ON 
| FEDERAL CONTROLLED RAILROADS. 


The liability. incurred by a railroad under Government control for 
an injury or death is a liability of the United States and not a 
liability of “some person other than the United States,” within 
the language of section 313 of the War Risk Insurance Act, and 
hence the Director of the Bureau of War Risk Insurance, in 
making an award to vu person entitled to compensation under the 
provisions of the War Risk Insurance Act who has been injured 
on a railroad under Federal control, may not require, as a condi- 
tion of the award of compensation, such person to assign to the 
United States any right of action he may have to enforce such 
liability or require such person to prosecute said action in his own 
name. 

The Attorney General declines to express an opinion upon the ques- 
tion propounded by the Secretary of the Treasury as to whether 
a person, who has been injured on a railroad under Federal con- 
trol and who has received compensation under the terms of the 
War Risk Insurance’ Act, is barred from maintaining a_ suit 
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brought against a railroad corporation or the Director General of 

Railroads, because the question is not one arising in the adminis- 

tration of the Treasury Department. 

DEPARTMENT OF JUSTICE, 
May 4, 1921. 
sir: This will acknowledge receipt of your letter of Feb- 
ruary 9, 1921, requesting my opinion upon the following 
propositions: 

“1. Has the Bureau of War Risk Insurance the right, or 
is it the duty of the Director of the Bureau of War Risk 
Insurance, in making an award to a person entitled to com- 
pensation under the provisions of the War Risk Insur- 
ance Act who has been. injured on a Federal controlled 
and operated railroad to require as a gondition of the 
award of compensation such person to prosecute his cause 
of action, if any, in his own name against the Director 
General of Railroads, United States Railroad Administra- 
tion, or the corporation upon whose line the injury oc- 
curred, or to require such person to assign to the United 
States any right of action such person may have, if any, 
so as to enforce a claim for hability against the Director 
General of Railroads or the railroad corporation ? 

“2, Is a person injured under conditions described in the 
first question, or his widow or other person to whom the 
cause of action accrued in the event of his death, barred 
irom maintaining a suit brought against a railroad corpo- 
ration or the Director General of Railroads, either or both, 
if the injured person or such other person has applied for 
and received compensation under the terms of the War 
Risk Insurance Act? ” 

Section 313 of the War Risk Insurance Act as amended 
(40 Stat. 613) provides: 

“(1) That if an injury or death for which compensation 
is payable under this article is caused under circumstances 
creating a legal liability upon some person other than the 
United States or the enemy to pay damages therefor, the 
director, as a condition to payment of compensation by the 
United States, may require the beneficiary to assign to the 
United States any right of action he may have to enforce 
such liability of such other person, or if it appears to be 
for the best interests of the beneficiary the director may ro- 
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quire him to prosecute the said action in his own name, 
subject to regulations. The director may require such 
assignment or prosecution at any time after the injury or 
death, and the failure on the part of the beneficiary to so 
assign or to prosecute said cause of action in his own name 
within a reasonable time, to be fixed by the director, shall 
bar any right to compensation on account of the same in- 
jury or death. The cause of action so assigned to the 
United States may be prosecuted or compromised by the 
director, and any money realized or collected thereon, less 
the reasonable expenses of such realization or collection, 
shall be placed to the credit of the military and naval com- 
pensation appropriation. If the amount placed to the 
credit of such appropriation in such case is in excess of the 
amount of the award of compensation, if any, such excess 
shall be paid to the beneficiary after any compensation 
award for the same injury or death is made. 

“Tf a beneficiary or conditional beneficiary shall have 
recovered, as a result of a suit brought by him or on his 
behalf, or as a result of a settlement made by him or on his 
behalf, any money or other property in satisfaction of the 
liability of such other person, such money or other prop- 
erty so recovered shall be credited upon any compensation 
payable, or which may become payable, to such beneficiary, 
or conditional beneficiary by the United States on account 
of the same injury or death. 

“(2) If an injury or death for which compensation may 
be payable under this article is caused under circumstances 
creating a legal liability upon some person, other than the 
United States or the enemy, to pay damages therefor, then, 
in order to preserve the right of action, the director may 
require the conditional beneficiary at any time after the 
injury or death, to assign such right of action to the 
United States, or, if it appears to be for the best interests 
of such conditional beneficiary, to prosecute the said cause 
of action in his own name, subject to regulations. The 
failure on the part of the beneficiary to so assign or to 
prosecute the said cause of action in his own name within 
a reasonable time, to be fixed by the director, shall bar any 
right to compensation on account of the same injury or 
death, ‘lhe cause of action so assigned may be prosecuted 
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or compromised by the director, and any money realized 
- or collected thereon, less the reasonable expenses of such 
realization or collection, shall be paid to such beneficiary, 
and be credited upon any future compensation which may 
become payable to such beneficiary by the United States 
on account of the same injury or death. 

“(3) The bureau shall make all necessary regulations 
for carrying out the purposes of this section. For the pur- 
poses of computation only under this section the total 
amount of compensation due any beneficiary shall be 
deemed to be equivalent to a lump sum equal to the present 
value of all future payments of compensation computed 
as of the date of the award of compensation at four per 
centum, true discount, compounded annually. The proba- 
bility of the beneficiary’s death before the expiration of the 
period during which he is entitled to compensation shall be 
determined according to the American Experience Tabie of 
Mortality. 

“A conditional beneficiary 1s any person who may be- 
come entitled to compensation under this article on or 
after the death of the injured person. 

“ Nothing in this section shall be construed to impose 
any administrative duties upon the War or Navy De- 
partments.” 

From the language of this section it appears that it is 
applicable only to those cases in which the injury or death 
for which compensation is payable is caused under circum- 
stances creating a legal lability upon some person other 
than the United States or the enemy. It therefore becomes 
necessary to determine whether such legal liability in- 
curred by a railroad under Government control is a liability 
of the United States or of some other person. 

By virtue of the power granted lim by the Act of August 
29, 1916 (39 Stat. 645), the President, by proclamation 
issued December 26, 1917, took possession and assumed 
control of the railroad systems of the United States, and 
this possession and control the United States Supreme 
Court has held was complete and replaced entirely the 
previous possession and control of the private ownership 
theretofore existing. (Northern Pacific Railway Com- 
_ pany v. North Dakota, 250 U. S. 135.) 
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This proclamation provided that possession, control, 
operation, and utilization of such transportation systems 
should be exercised through the Director (seneral of Rail- 
roads, and that “ suits may be brought by and against said 
carriers and judgments rendered as hitherto until and ex- 
cept so far as said Director may, by general or special 
orders, otherwise determine.” 

On March 21, 1918 (40 Stat. 451), i enacted the 
Federal Control Act, by virtue of which all the earnings of 
the railroads were expressly made the property of the United 
States; and on October 28, 1918, the Director General, in 
the administration of Federal control, issued his General 
Order No. 50, in which he recited that suits were being 
brought against the carrier corporations on matters based 
on causes of action arising under Federal control for which 
the said carrier corporations were not responsible, and di- 
rected that actions, including claims for death or injury to 
persons arising after December 31, 1917, and growing out 
of the possession, use, control, or operation of the rail- 
roads by the Director General, and which but for Federal 
control might have been brought against the carrier com- 
pany, should be brought against the Director General. 

It has been held in many jurisdictions that such actions 
as above, instituted against the Director General of Rail- 
roads, are in effect suits against the United States, and that 
the carrier companies are not liable. 

See: 

Pullman Co. v. Sweeney, 269 Fed.,,(645 

Bryson v. Hines, 268 Fed. 290, 295 ; 

Mardis v. Hines, 267 Fed. 171; 

Erie Railroad Co. v. Caldwell, 264 Fed. 9473 

Blevins v. Hines, 264 Fed. 1005; 

Westbrook v. Director General of Railroads, 263 
Fed. 211; 

Smith v. Babcock & Wilcox Co., 260 Fed. 679; 

Nash v. Southern Pacific Co., 260 Fed. 280, 284; 

Haubert v.. Baltimore & Ohio Ry. Co., 259 Fed. 361; 

Rutherford v. Union Pacific Co., 254 Fed. 880. 

The Transportation Act of 1920 provides that actions 
which accrued during Federal control and which were pre- 
viously directed to be brought Reet the Director Gen- 
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eral are, after the termination of such control, to be brought 
against an agent designated by the President for that pur- 
pose, and judgments, decrees, and awards in such actions 
are made payable out of a revolving fund created by sec- 
tion 210 of the Act and appropriated from the Treasury of 
the United States. (41 Stat. 456, 468.) 

I conclude from the above that the lability incurred by 
: railroad under Government control for an injury or 
death is a liability of the United States and not a lability 
of “some person other than the United States,” within the 
language of section 313 of the War Risk Insurance Act, 
and your first question is therefore answered in the nega- 
tive. 

Your.second question does not appear to me to present 
& proper matter for an opinion by the Attorney General, 
since it 1s not one arising in the administration of your 
department, but rather one for the benefit of claimants; 
it has always been the policy of the Attorneys General to 
render opinions to the heads of executive departments only 
when such questions relate to matters calling for action or 
decision on their part. 

20 Opinions of Attorneys General, 463, 279, 251, 608, 
7238. 
21 Opinions of Attorneys General, 201, 174. 

The Secretary of the Treasury i§ not called upon to 
render legal advice to persons claiming compensation under 
the War Risk Insurance Act, or for injuries caused by 
operation of railsoads under Federal control, and for these 
reasons I must decline to answer this question. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


TRANSFER OF REGISTERED LIBERTY LOAN BONDS. 


Under the circumstances herein stated, where a default judgment 
was rendered in the Circuit Court of Bergen County, New Jersey, 
against the owner of certain registered Liberty loan bonds and, 
pursuant to such judgment, the bonds were sold and the sale ap- 
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proved by the court, the Treasury Department should transfer 

the bonds tu the purchaser without an assignment from the regis- 

tered owner. 
DEPARTMENT OF JUSTICE, 
May 4, 1921. 

Sir: I beg to acknowledge receipt of your letter of Feb- 
ruary 25, 1921, requesting an expression of my opinion 
upon the question whether two $100 bonds of the fourth 
Liberty loan, registered in the name of Eustachio O. Fer- 
raris, could properly be transferred without an assignment 
from the registered owner on the basis of certain proceed- 
ings in the Circuit Court of Bergen County, New Jersey, 
in a case entitled H'ugene Fallot v. Eustachio O. Ferraris. 

From the papers transmitted with your letter it appears 
that the bonds in question were attached at the suit of the 
plaintiff in the above-entitled action; that on August 9, 
1920, judgment was rendered for the plaintiff by default; 
that pursuant to such judgment the bonds were sold to the 
plaintiff and the sale approved by the court on January 12, 
1921. All these proceedings were had in compliance with 
the applicable statutes of New Jersey. 

The Solicitor of the Treasury was of the opinion that a 
statute of that State (Vol. I, Comp. Stat. p. 416, sec. 18) 
gives the defendant six months after notice to him of the 
above judgment, or three vears after its rendition in case 
no notice thereof is given him, to appear and defend the 
action. The statute referred to is section 18 of an Act of 
April 3, 1902, entitled “An Act respecting the Court of 
Chancery ” (P. L. 1902, ch. 158), and has no application to 
actions at law. The right of the defendant in an attach- 
ment suit against whom a default judgment has been 
rendered to come in and defend the action is not derived 
from this or any other statute, but from the common law. 

It is well settled under the New Jersey decisions that 
after the expiration of the term at which judgment was 
rendered and after the sale of the property attached an ap- 
plication to open the judgment comes too late. (Walker v. 
Anderson, 18 N. J. Law, 217; Cooper v. Galbraith, 24 N.J.° 
Law, 219; Weeks v. Weeks, 73 Atl. 1004.) 

Under ies ecunetatices I am of the opinion that the 
judgment and the proceedings thereunder are not subject 
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to direct or collateral attack in any forum and that the 
proposed transfer should be made. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 





EFFECT OF TERMINATION OF THE WAR UPON CERTAIN 
PROVISIONS OF THE WAR RISK INSURANCE ACT. 


Any person entering the active service within five years after the 
termination of the war may apply for and be granted term insur- 
ance providing he applies for it within 120 days after he has 
entered such service. But in order to retain such insurance it 
must be converted within five years from the date of the termina- 
tion of the war. 

Any person entering the active service after the expiration of five 
years from the date of the termination of the war may not apply 
for nor be granted war risk insurance. 

The compensation provisions of the War Risk Insurance Act con- 
tinue in effect after the legal establishment of peace, so that 
soldiers suffering injury, disease, or death after that date will 
be protected by the provisions of Article III of the Act. 

DEPARTMENT OF JUSTICE, 
May 4, 1921. 

Sir: This will acknowledge receipt of your Pred dcee for 
an answer to the following questions: 

“1. When peace is legally established, may a soldier 
thereafter enlisting in the active service apply under the 
provisions of the War Risk Insurance Act for yearly re- 
newable term insurance within 120 days after his entry into 
the service ? 

“9. If the answer to the foregoing be in the affirmative, 
may a soldier who enlists after five years after the legal 
establishment of peace apply for war risk insurance under 
the provisions of the War Risk Insurance Act, either yearly 
renewable term insurance or for United States Govern- 
ment life insurance (converted insurance) ¢ 

“3, Do the compensation provisions of the War Risk 
Insurance Act continue in effect after the legal establish- 
ment of peace, so that the soldiers suffering injury, «lisease, 
or death after that date will be protected by the pro- 
visions of Article III of the Act?” 
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Article IV of the War Risk Insurance Act as amended 
provides for insurance, section 400 thereof (40 Stat 409) 
giving to persons in the active military service the right to 
receive insurance upon application to the Bureau of War 
Risk Insurance and the payment of premiums. 

Section 401 provides that the insurance must be applied 
for within 120 days after enlistment or entry into active 
service and before discharge or resignation. No limita- 
tion as to the time within which application must be made 
appears in section 400 nor is there any limitation in sec- 
tion 401 as to the time within which enlistment or entry 
into active service shall be had. 

Section 404 contains the only provision which may be 
said to limit the right of persons in the active service to 
apply for or the power of the bureau to grant insurance 
in accordance with the terms of the Act. Section 404 (40 
Stat. 410) reads in part as follows: 

“ That during the period of war and thereafter until con- 
verted the insurance shall be term insurance for successive 
terms of one year each. Not later than five years after the 
date of the termination of the war as declared by procla- 
mation of the President of the United States, the term in- 
surance shall be converted, without medical examination, 
into such form or forms of insurance as may be prescribed 
by regulations and as the insured may request.” 

The authority of the bureau to issue insurance is re- 
stricted to the issuance of term insurance for successive 
terms of one year each. Not later than five years after the 
termination of the war this term insurance must be re- 
placed without medical examination by converted in- 
surance. Therefore, at the end of five years after the war a 
term insurance which has not been converted will cease. 
Power is given to make regulations for the conversion of 
term insurance into ordinary life, endowment, and other 
forms of insurance. But there is no authority given to 
issue these forms of insurance except by conversion from 
term insurance. Since term insurance may not be issued 
after five years and no authority is given to issue the so- 
called converted insurance except to replace term insur- 
ance, it follows that at the end of five years application 
may not be made by persons in the active service nor in- 
surance granted by the bureau. 
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No limit having been placed upon the period in which 
enlistments or entry into service may be made, a person 
entering into the active service within five years after the 
termination of the war would have the right within 120 
days to apply for term insurance which might be converted 
within the five-year period into the form or forms of in- 
surance provided for by regulation, but there is no. pro- 
vision in the Act for any form of insurance for those enter- 
ing the service more than five years after the termination - 
of the war. . 

Section 300 of Title III of the Act (40 Stat. 405) pro- 
vides for compensation for death or disability resulting 
from personal injury suffered or disease contracted in the 
line of duty by any commissioned officer or enlisted man 
or by members of the Army or Navy Nurse Corps when 
employed in the active service under the War or Navy De- | 
partment. There is no language of the Act which restricts 
the benefit of compensation either to the term of the war 
or to any definite period thereafter. | 

Section 312 of Article IF as amended states in part that 
the laws providing for gratuities or payments in the event 
of death in the service and existing pension laws shall not 
be applicable to any person in the active military or naval 
service on October 6, 1917, or to anyone who thereafter en- 
ters the active military or naval service, except in so far 
as their right had theretofore accrued. Thus while giving 
certain rights of compensation this article deprives those 
persons in the service on October 6, 1917, or entering the 
service thereafter of any pension they might receive under 
existing pension laws. It is not reasonable to assume that 
Congress, by an Act which was passed avowedly with the 
single purpose of providing for the welfare of those enter- 
ing the active service, would deprive those in the service of 
the benefits of existing pension laws and then permit the 
present Act to terminate with the termination of war. To 
warrant such a construction would require that it be set 
down in unmistakable terms. This has not been done. 
Your questions are therefore answered as follows: 

1. Any person entering the active service within five 
years after the termination of the war may apply for and 
be granted term insurance providing he apphes for it 
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within 120 duys.after he has entered such service. But in 
order to retain such insurance it must be converted: within 
five years from the date of the termination of the war. 

2. Any person entering the active service after the ox- 
piration of five years from the date of the termination of 
the war may not apply for nor be granted war risk insur- 
ance. 

8. The compensation provisions of the War Risk Insur- 
ance Act continue in effect after the legal establishment of 
peace so that soldiers suffering injury, disease, or death 
after that date will be protected by the en of 
Article ITI of the Act. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SrcrRETARY OF THE TREASURY. 





CLAIM OF GENERAL TRANSMISSION CO. FOR INFRINGE- 
MENT OF THE SEIBT PATENT. 


~ The General Transmission Co. has not such title to the Seibt patent 
as will support a claim against the United States for infringement 
during the period between the issuance of the patent and the 
assignment to the United States by the Atlantic Communication 
Co. and the New York Patents Exploitation Co. February 4, 1919. 

The General Transmission Co., assuming its title to have been com- 
plete as to the Seibt patent on October 27, 1911, has not such title 
in view of the subsequent transfers and assignments as will sup- 
port a claim for infringement against the United States. 

There would seem to be no valid claim for reasonable compensation 
by the Transmission Co. on account of an implied license spring- 
ing up between it and the Government by virtue of the use of the 
Seibt patent when the ownership and title to the Seibt patent, 
during the whole period complained of, was lodged in a third 


party. 
DEPARTMENT OF JUSTICE, 


May 4,°1921. 
Sir: On June 23, 1920, you forwarded for my opinion a 
request of the Interdepartmental Radio Board dated June . 
18, 1920, relating to Seibt patent, No. 1,216,615, which re- 
quest I quote in full: 
_ “aq, Whether the General Transmission Company has 
such title to the said Seibt patent as will support the claim 
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against the United States for infringement thereof during 
the period referred to. 

“6, Whether the General Transmission Company, as- 
suming its title to have been complete as to said patent, as 
of the date of the ‘said transfer to it by Seibt on the 2/th 
of October, 1911, had, in view of the subsequent transfers 
and agreements, such title remaining in it during the period 
referred to as to support a claim of infringement against 
the United States. 

“¢, Whether the General Transmission Company has, 
under the assumption of paragraph 0, a claim for reason- 
able compensation against the United States under implied 
license as set forth in enclosure (1), the Government, how- 
ever, not admitting the truth of the statement of facts set 
forth in paragraph 8 of said bill of complaint in the fol- 
lowing language: ‘ Thereafter, the United States of Amer- 
ica, without formally exercising its said option but never- 
theless by and with the consent and acquiescence of said de- 
fendant, the Atlantic Communication Company, did make 
use of said inventions, etc.,’ the facts as to this being that 
while the United States, through the Secretary of the 
Navy, did enter into option agreement referred to in said 
paragraph 8, never exercised the said option and had no 
agreement or understanding, written or otherwise, with 
the Atlantic Communication Company for the use of the 
said invention other than the provisional agreement ex- 
pressed by said option.” 

‘The General Transmission Co. has made claim against 
the United States for compensation on account of the use 
by the United States of an invention of George Seibt, pro- 
tected by Patent No. 1,216,615, the claim covering the 
period commencing with the issue date of the patent, Feb- 
ruary 20, 1917, and ending the 5th day of February, 1919. 
The history of the successive transfers and assignments of 
Seibt’s invention from the filing of the application in the 
Patent Office down to the issuance of the patent are con- 
tained in a certified copy of the records of assignments, 
agreements, etc., attached hereto and recorded in the 
United States Patent Office, to which should be added an 
assignment to the New -York Patents Exploitation Co. 
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from the Atlantic Communication Co., dated March 27, 
1917. 

Without tracing each instrument of assignment, it is 
enough to state that the General Transmission Co., prior | 
to September 16, 1915, had acquired title to the Seibt appli- 
cation and that by an instrument dated September 16, 
1915, the General Transmission Co. assigned the applica- 
tion to the Atlantic Communication Co. 

This latter instrument provides that upon an initial con- 
sideration of $4,000 the vendor (The General Transmission 
Co.) agrees to assign the Seibt application to the vendee 
(The Atlantic Communication Co.) provided the vendee 
shall pay an additional $4,000 within one year after the 
date of the instrument or after the expiration of such year, 
and within three months after the vendor shall have noti- 
fied the vendee of the receipt of a notice of allowance of 
the Seibt application. The vendor, under paragraph 3 of 
the agreement, grants the exclusive right and license to the 
vendee to use and sell apparatus embodying the improve- 
ments until the patent is granted subject (par. 4) to the 
payment by the vendee, its successors or assigns, of a sum 
equal to 10 per cent of the value of all apparatus embody- 
ing the invention made by the vendee, its successors or 
assigns during the license granted under paragraph 3, or 
after assignment during the life of the patent. In addition, 
paragraph 4 grants to the vendee the right to manufacture, 
use, and sell, and to license others to manufacture, use, 
and sell to’ others, provided it (the vendee) shall pay to 
- the vendor an amount equal to 50 per cent of whatever it 
may receive by way of license fees collected. 

Paragraph 5 makes provision whereby the vendee, after 
having made the two payments mentioned on page 2 of 
the agreement, may, by an additional payment of $32,000 
to the vendor, terminate all obligations to pay further sums 
to the vendor as required under the provisions of the con- 
tract. 

In paragraph 8 the parties agree that an assignment ab- 
solute of the entire right, title, and interest for the United 
States, its Territories, dependencies, and possessions, in 
and to said improvements and application, and any letters 
patent that may be granted therefor or thereon will be 
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given the vendee at the time the second payment of $4,000 
is made. 

Summarizing: The General Transmission Co. agreed to 
assign the patent for $4,000 paid at the delivery of the 
agreement, an additional $4,000 to be paid within a definite 
time thereafter, and for the further consideration of a sum 
equal to 10 per cent of the value of all apparatus or parts: 
thereof, covered by the patent which might be used, sold, 
or rented or otherwise disposed of by the vendee or its 
successors or assigns during the life of the patent; and 
for the further consideration of 50 per cent of whatever 
the vendee shall receive in license fees in case it licenses 
others to manufacture and use, or to manufacture and sell. 
devices covered by said patent. The agreement further 
provides that title shall not pass until the payment of the 
second $4,000; but that upon said second payment it shall 
pass wholly and absolutely. | 

The second $4,000 was paid by the vendee, the Atlantic 
Communication Co., and an assignment of the Seibt in- 
vention was made and delivered to that company. The 
patent of George Seibt was issued in accordance with the 
assignment to the Atlantic Communication Co. on Febru- 
ary 20, 1917, being numbered 1,216,615. (On August 22, 
1916, before the issuance of the patent, the Atlantic Com- 
munication Co. and the United States of America, through 
Josephus Daniels. Secretary of the Navy, entered into an 
option agreement, whereby the United States acquired the 
right to obtain a license to use the inventions of George 
Seibt upon certain specified terms. The United States 
never exercised this option under the Seibt patent or appli- 
cation.) Thereafter, on March 26, 1917, the Atlantic Com- 
munication Co. executed an assignment in favor of the 
New York Patents Exploitation Co. of Seibt Patent No. 
1,216,615. This assignment, complete and absolute in its 
terms, substituted the New York Patents Exploitation Co. 
for the Atlantic Communication Co. under the agreement 
of assignment dated the 16th day of September, 1915 cDard- 
eraph 3 of the assignment reading as follows: 

“Third. The N. Y. Co. agrees that it will assume as far 
as they remain undischarged, the obligations imposed upon 
the A. C. C. by virtue of the said agreements dated the 
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16th day of September, 1915, and the first day of July, 
1916, so as to hold the A. C. C. harmless from any further 
hability thereunder, it being the intention of the parties 
hereto to substitute the N. Y. Co. in the place of the 
A. C. C. regarding all rights and obligations provided for 
in said agreements.” | 

The New York Exploitation Co. is therefore to be con- 
sidered as the assignee of the Atlantic Communication Co. 
and bound as was the latter company under agreements of 
payment or consideration. Undoubtedly the agreement of 
September 16, 1915, transferred all right, title, and interest 
in and to the Seibt patent to the Atlantic Communication 
Co. (See par. 1 of the agreement.) 

The various methods of paying for the patent or the 
provisions for payments under certain named contingen- 
cies clearly relate not to the transfer of the title but con- 
template merely modes of payment to be made after title 
to the inventton had passed to the assignee. 

It is evident, therefore, that the Exploitation Co. had 
an absolute and unqualified title to the Seibt patent, but 
was bound under the original agreement of September 16, 
1915, entered into between the Transportation Co. and the 
Atlantic Communication Co., i. e., to pay to the original 
vendor-assignor the sum or sums specified in the agreement 
(see par. IV), based upon the amounts received from the 
sale or use of any apparatus made by the vendee (Atlantic 
Communication Co.) or its successors or assigns, and 50 
per cent of all license fees received for the right to manu- 
facture and sell granted to others by said vendee or its suc- 
cessors, or assigns; and that the Exploitation Co. also ac- 
quired its predecessor’s right to terminate all future pay- 
ments by the payment of $32,000. 

There is no prohibition expressed in the agreement of 
1916 of the right of the vendee to sell or dispose of the 
patent, and the situation with respect to a third party 
taking under an assignment from the vendee would be in 
accordance with the usual rule of law hereinafter discussed, 
that it is the vendee, not the third party, who remains 
liable to the original vendor for the performance of all the 
conditions, regardless of any transactions between vendee 
and third party. (See par. IV.) 
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In May, 1918, the Alien Property Custodian acquired 
the control of the capital stock of the Atlantic Communica- 
tion Co., and on June 25, 1918, the same control was exer- 
cised with respect to the New York Exploitation Co. In 
both cases the directors of the corporations were removed 
by direction of the custodian and new ones appointed by 
him, and the seized companies thereafter operated in ac- 
cordance with the custodian’s directions. 

On February 4, 1919, the sum of $32,000 was paid to the 
General Transmission Co. by the Atlantic Communication 
Co. or the New York Exploitation Co., as was provided in 
paragraph 5 of the agreement of September 16, 1915, which 
payment, by the terms of the agreement, terminated the 
obligation of the assignee-vendee, or its assigns, to make 
payments of any license fees for the use of the inventions 
after the date of payment, and, further, terminated the 
duty of the assignee-vendee to make further payments on 
account of any apparatus manufactured or sold or rented 
or otherwise disposed of after date of the payment. 

On the 5th day of February, 1919, the Atlantic Com- 
munication Co. and the New York Patents Exploitation 
Co. assigned, transferred, and sold to the United States 
of America all their right, title, and interest in and to 
Letters Patent No. 1,216,615 (Seibt patent), together with 
all damages, profits, etc., recoverable from every firm, cor- 
poration, or Government other than the United States, on 
account of any and all infringements, and released unto 
the United States of America all claims and demands on 
account of infringements which had accrued prior to Feb- 
ruary 5, 1919. The United States therefore received title 
to the Seibt patent by assignment from the assignee of the 
Transmission Co.-and was released from all claims for past 
infringement by said assignee. By the instrument of as- 
signment under which the United States acquired title to 
the Seibt patent there was no substitution of the United 
States for the New York Co., nor assumption by the United 
States of the various agreements relating to consideration 
that the Atlantic Communication Co. and the New York 
Patents Exploitation Co. agreed to in the instrument of 
September 16, 1915, with the Transmission Co. There 
probably was knowledge of the agreement brought to the 
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attention of the United States, but such knowledge can 
not. create or carry with if obligations on the part of the 
United States in favor of the Transmission Co., with which 
company it was not in privity. 

This accords with the general rule of law that conditions 
can not be imposed upon the sale of personal property 
-which will run with the thing sold. The rule has been 
state dl as follows: 

“The seller can not impose conditions on the sale, which 
will run with the goods and be binding on subsequent pur- 
chasers from the buyer, although they have notice thereof.” 
(35 Cyc. 343.) | 

In Garst v. Hall (179 Mass. 588) the court fully dis:usses 
this rule of law, and the conclusion is to the effect that the 
conditions imposed by the original vendor or assignor are 
binding upon his immediate vendee or assignee if the latter 
accept the sale or assignment subject to such condition, 
but can not be effective as against a third party taking 
from the assignee simply as a purchaser. (See also Duff v. 
Gilliland, 189 Fed. 16; 30 Cve. 951-3-4; Bradford Belting 
Co. v. Kisinger-Ison Co., 118 Fed. 811.) 

Whether or not the Alien Property Custodian has acted 
according to law in relation to the management and con- 
trol of the New York Patents Exploitation Co. and the 
Atlantic Communication Co. is not here the subject of in- 
quiry. The legal presumption, of course, is that his acts 
were lawful until the contrary is shown. 

Ross & Morrison v. Reed (1 Wheaton 482), 

Gonzales v. Ross (120 U.S. 605). | 

Similarly it must be presumed that the acts of the cus- 
todian are not hampered or limited by the rise of presump- 
tions or inferences arguable from his official position 
whereby the intent of his acts would be defeated to the 
detriment. of the Government or its interests. 

Turning now to the questions upon which my opinion 
is desired, it is my opinion that— 

A. The General Transmission Co. has not such title to 
the Seibt patent as will support a claim against the United 
States for infringement during the period between the 
issuance of the patent and the assignment to the United 
States by the Atlantic Communication Co. and. the New 
York Patents Exploitation Co, February 4, 1919. An in- 
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fringement suit against the Government can be brought 
only under authority of the Act of June 25, 1910 (36 
Stat. 851), and the amendment of July 1, 1918 (40 Stat. 
~ 705), in both of which statutes the right to bring suit 
is founded upon ownership of the patent by the claimant 
and infringement by the Government. The General Trans- 
mission Co. never owned the patent of Seibt, No. 1,216,615, 
as that patent issued in the name of the Atlantic Communi- 
cation Co. under the assignment of September 16, 1915, so 
that it can not satisfy the condition required for bringing 
a suit for infringement in the Court of Claims. 

B. The General Transmission Co., assuming its title to 
have been complete as to the Seibt patent on October 27, 
1911, has not, in my opinion, such title in view of the sub- 
sequent transfers and assignments as will support a claim 
for infringement against the United States, applying the 
reasons given in answer to question A. 

C. There would seem to be no valid claim for reasonable 
compensation by the Transmission Co. on account of an 
implied license springing up between it and the Govern- 
ment by virtue of the use of the Seibt patent when the 
ownership and title to the Seibt patent, during the whole 
period complained of, was lodged in a third party. 

To found a claim based upon an implied contract there 
must be circumstances and negotiations between the claim- 
ant and the Government that establish beyond question 
privity of relation between the parties. 

I can find no such contractual relations between the 
plaintiff and the United States. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE Navy, 


The Secretary of War. 5:£9 
PORTO RICO—VALIDITY OF BOND ISSUE. 


The proposed issue of road and bridge bonds of the People of 
Porto Rico in the amount of $1,000,000, being authorized by Act. 
No. 49 of the Legislature of Porto Rico of June 13, 1919, and not 
being in excess of the limit of indebtedness fixed by section 3 of 
the Organic Act of Porto Rico of March 2, 1917, the bonds, if 
and when issued in the form submitted, with the exception of 
the omission of the place of payment at the office of the Treasurer 
of Porto Rico, will be the valid obligations of the People of 
Porto Rico. 

DEPARTMENT OF JUSTICE, 
June 9, 1921. 

Sir: I have the honor to acknowledge receipt of your 
letter of April 25 requesting my opinion as to the legality 
of a proposed issue of bonds of the People of Porto Rico 
in the amount of one million dollars face value for the 
purpose of continuing the construction of roads and 
bridges in Porto Rico, under the authority of Act No. 49 
of the Legislature of Porto Rico approved June 138, 1919. 

The general power of the People of Porto Rico to issue 
these road and bridge bonds was sustained by Attorney 
General Wickersham in 28 Opinions 245, by Attorney 
General Palmer in 32 Opimions 51, and by Acting Attor- 
ney General Ames in 32 Opinions 165, so that a reference 
to their opinions is all that is necessary to demonstrate the 
general power of the Territory in this regard. 

It is stated, and I therefore assume, that the authoriza- 
tion of these bonds will not cause the total bonded indebt- 
edness of the People of Porto Rico to exceed the limit fixed 
by section 3 of the Organic Act of March 2, 1917, c. 145, 
39 Stat. 951, 953, viz, 7 per centum of the aggregate tax 
valuation of the property of the People of Porto Rico. 

With your letter you transmitted a certified copy of the 
resolution of the Executive Council of Porto Rico adopted 
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December 7(, 1920, and a certified copy of the resolution of 
the Executive Council of Porto Rico adopted March 238, 
1921; also a form of the proposed bonds to be issued under 
the authority of the Act approved June 13, 1919, and of 
the said resolutions of the Executive Council. The form 
of bond has been examined, and, except as noted below, 
it undoubtedly conforms with the terms of the legislation 
authorizing the issuance of the bonds in question. 

Two points, however, are raised by the Judge Advocate 
General as to the conformity of the terms of this proposed 
bond and of the sale thereof with the provisions of the 
legislation authorizing it, viz: 

(1) The Act of the Legislature of Porto Rico approved 
June 18, 1919, provided, by section 4, that both the princi- 
pal and interest of the bonds should be payable at the 
Treasury of the United States and at the office of the 
Treasurer of Porto Rico, whereas the proposed bond, as 
authorized by the resolution of the Executive Council 
of Porto Rico approved March 23, 1921, stipulates that 
both principal and interest of the proposed bond are pay- 
able at the Treasury of the United States, omitting, as a 
place of payment, the office of the Treasurer of Porto Rico. 
I do not believe that this omission would affect the validity 
of the bonds, but I believe that it would be better to follow 
the exact language of the authorizing statute. 

(2) The resolution of the Executive Council of Porto 
Rico adopted March 23, 1921, provides that the Treasurer 
of Porto Rico is authorized to issue and sell the million 
dollars of bonds authorized by the Act of the Legislature 
of Porto Rico approved June 13, 1919, “at the best market 
price obtainable”; and the Judge Advocate General ex- 
presses a doubt as to whether a sale of the bonds below 
par is authorized by said Act of the Legislature of Porto 
Rico. The Act provides, in so far as material to this 
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particular point, that the Treasurer of Porto Rico is 
authorized to issue bonds of the People of Porto Rico in 
the sum of one million dollars, dated July 1, 1920, and 
bearing interest at a rate not to exceed 44 per centum 
per year. It then provides, by section 9, that the said 
bends may be sold by the Secretary of. War of the United 
States, or by the Treasurer of Porto Rico, and, by sec- 


_ tion 10, that the Executive Council of Porto Rico shall 


have entire charge and authority, within the limitations 
prescribed in the Act, “in respect to all details relating to 
said bonds, including the terms * * * of. sale there- 
of * * *” | 

It will be perceived, therefore, that the Legislature of 
Porto Rico absolutely authorized the issuance of one mil- 
lion dollars of these bonds and their sale, not only with- 
cut prescribing any conditions as to the price at which 
the bonds should be sold, but also with authority in the 
Iexecutive Council itself to fix the terms of sale. Under 
these circumstances the law seems to be well settled that | 
the bonds may be sold below par, if such a sale be neces- 
sary under the fair conditions existing at the time. (See 
Hasbrouck v. City of Milwaukee, 21 Wis. 217, 237, 238; 
Griffith v. Burden, 35 Iowa 138, 142-144; City of Lynch- 
burg v. Slaughter, 75 Va. 57, 59, 60; Aternan v. City of 
Portland, 61 Ore. 398, 401; Hill v. City of Seattle, 108 
Wash. 572, 574,575.) 

I have the honor, therefore, to advise you that these 
bonds, if and when issued in the form transmitted to me, 
with the exception of the omission of the place of pay- 
ment at the office of the Treasurer of Porto Rico, will be the 
valid obligations of the People of Porto Rico. 

: Respectfully, 
HARRY M. DAUGHERTY. 
To the SECRETARY oF Wak. 
89836 ° —22—voL 32-38 
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RETIREMENT ACT—PAYMENT OF ACCRUED ANNUITY TO 
DECEASED EMPLOYEE’S ESTATE. 


Where it was determined on September 13, 1920, that a certain 
employee of the classified civil service was entitled to receive an 
annuity for disability under the Civil Service Retirement Act and 
such employee died on September 20, 1920, prior to the adjudica- 
tion of the claim, thé annuity which accrued from the period of 
September 13 to September 20, 1920, may be legally paid to his 
estate or his legal representative. | 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 


Sm: I am in receipt of your letter of April 26, 1921, 
requesting an opinion in the case of Mary R. Weller, widow 
of Car] F’. Weller, an employee of the classified civil service, 
in which the Department of the Interior, on January 5, 
1921, affirmed a decision of the Commissioner of Pensions 
of October 20, 1920, rejecting an application for an annuity 
under section 5 of the Retirement. Act of May 22, 1920 (41 
stat. 614), because of the death of the employee prior to 
the adjudication of the claim. 

The claim is based upon the disability of Carl F. Weller, 
~which was determined on September: 13, 1920. On Sep- 
tember 20, 1920, the employee died. At that time his name 





was still on the service rolls, his pay had previously ceased, — 


and the claim was ready for allowance from the date of 
the examination. “It was completed so far as he was 
concerned, and there remained only the routine ministerial 
process of dropping his name from the service rolls and 
issuing annuity certificate.” The last date on which the 
employee received pay was August 15, 1920, and thereafter 
he was carried on the roll as on leave without pay until 
his death. The sole question to be determined is whether 
annuity may be granted for the period from September 13, — 
1920, to September 20, 1920, and paid to the employee’s 
estate or his legal representatives. 

The annuity granted under the provisions of this Act, 
while partaking of the nature of a reward for faithful 
service, is not to be construed as a pure gratuity. Under 
the provisions of section 8 there is deducted and with- 
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held from the salary of each employee, beginning on 
August 1, 1920, a sum equal to 24 per cent of his basic 
salary, which sum is placed in a special fund of the Treas- 
ury Department and retained bearing interest to the use 
of the employee pending the occurrence of the future con- 
tingencies provided for in the Act. The fund so created 
is applied upon the payment of annuities, refunds, and 
allowances, and amounts to a loan to the Government on 
the part of the employee, which, although compulsory, 
constitutes a consideration for the benefits to be derived 
under the provisions of the Act. This consideration dif- 
ferentiates annuity from Army and Navy pensions, the 
accrued portions of which were held in 25 Op. 85 not to 
be payable to the representatives of the deceased bene- 
 ficiary between the date of the last quarterly payment and 
the date of death. 

- In the case of Mr. Weller, two deductions from his salary 
for the purposes referred to had been made prior to his 
death. It had been fully determined that he was entitled 
to receive an annuity as a disabled employee, and at the 
time of his death there remained the mere. formality of 
removing his name from the roll, the actual separation 
from the service reverting to September 13. 

I am of the opinion, therefore, that the annuity which 
accrued from the period of September 13 to September 
20, 1920, may be legally paid to Mr. Weller’s estate, or 
legal representatives. 

Respectfully, 
| HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 





RETIREMENT ACT—PERSONS BEYOND THE RETIREMENT 
AGE WHO WERE NOT IN THE SERVICE WHEN SAID ACT 
BECAME EFFECTIVE. 


The Public Printer is prohibited by the provisions of the Civil 
Service Retirement Act of May 22, 1920 (41 Stat. 617), from 
employing a person beyond the retirement age or reinstating a 
former employee beyond the retirement age who was not in the.. 
service at the time the Retirement Act went into effect. 
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DEPARTMENT OF JUSTICE, 
June 13, 1921. 


Sir: This will acknowledge receipt of your letter of 
May 11, 1921, in which you request my opinion as to 
whether the Public Printer would be prohibited by the 
provisions of the Retirement Act of May 22, 1920 (41 Stat. 
617), from employing a person beyond the retirement age 
or reinstating a former employee beyond the retirement age 
who was not in the service at the time the retirement law 
went into effect. 

WLile the statement of facts accompanying your request 
is meager, I deduce that Harry C. McCammon, who was 
born on June 5, 1848, and was therefore past 72 years of age 
when the Retirement Act went into effect, and had prior to 
that date, to wit, on August 29, 1918, resigned his position 
in the office of the Public Printer, now desires to be rein- 
stated in his former position. It is stated that the Civil 
Service Commission has issued a certificate for the rein- 
statement of Mr. McCammon, together with authority for 
his continuance in the service for two years, but it does 
not appear that the Public Printer, or anyone else, within 
60 days after the passage of the Retirement Act, or at all, 
certified to the Civil Service Commission that hy reason of 
the efficiency and willingness of the employee to remain 
in the civil service the continuance of such employee therein 
would be advantageous to the public service, as provided by 
section 6 of the Act of May 22, 1920. I assume, on the 
contrary that no such certificate was issued, sirice Mr. Mc- 
Cammon was not, during such period, in the employ of 
the Government, and it does not appear that it would have 
heen possible for anyone to certify “that by reason of his 
efficiency and willingness to remain in the civil service of 
the United States the continuance of such employee therein 
would be advantageous to the public. service.” 

Section 6 of the Retirement Act (41 Stat. 617) provides: 

“That all employees to whom this Act applies shall, 
upon the expiration of ninety days next succeeding its 
passage, if of retirement age, or thereafter on arriving at 
retirement age as defined in section 1 hereof, be automati- 
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cally separated from the service, and all salary, pay, or 
compensation shall cease from that date, and it shali be 
the duty of the head of each department, branch, or inde- 
pendent office of the Government to notify such employees 
under his direction of the date of such separation from 
the service at least sixty days in advance thereof, * * * 
Provided, That if within sixty days after the passage 
of this Act or not less than thirty days before the arrival 
of an employee at the age of retirement, the head of the 
department, branch, or independent office of the Govern- 
ment in which he or she is employed certifies to the Civil 
Service Commission that by reason of his or her efficiency 
and willingness to remain in the civil service of the United 
States the continuance of such employee therein would be 
advantageous to the public service, such employee may be 
retained for a term not exceeding two years upon approval 
and certification by the Civil Service Commissian, and at 
the end of the two years he or she may, by similar ap- 
proval and certification, be continued for an additional 
term not exceeding two years, and soon. * * *” 

It is noted that under the provisions of this section 
all employees to whom the Act applies shall, on arriving 
at retirement age, be separated from the service, and all 
salary, pay, or compensation shall cease from that date 
except in those cases in which by virtue of a certificate 
of the head of the department, branch, or independent 
office, an employee is continued in the service. 

There is no provision in the Act for the continuance in 
the service of employees who had separated themselves 
from the service and reached retirement age prior to the 
time that the Act went into effect, and your question is 
therefore answered in the affirmative. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the PRESIDENT, 
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RIGHTS OF GOVERNMENT IN INVENTIONS ORIGINATING IN 
INFORMAL AND FORMAL DEVELOPMENT ORDERS. 


By an informal development order and a formal development order, . 
the United States Government directed the General Electric Co. to 
design a mobile generator outfit. 

Under the statement of facts set forth in connection with the 
informal development order, held, 

(1) That the General Electric Co. stands as regards the Govern- 
ment as an independent contractor ; 

(2) That the Government acquires no implied license in the in- 
vention referred to herein which was designed by an employee 
of the contractor; é | 

(3) That the Government acquires no implied license to future . 
manufacture, use, and sale of inventions designed by employees 
of the contractor and subsequently assigned to the latter. 

Under the statement of facts set forth in connection with the 
formal development order, held, 

(1) That the Government has no implied license for the future 
manufacture, use, or sale of inventions designed by employees of 
the contractor ; | 
(2) That the Government has no implied license to the future 
manufacture, use, or Sale of inventions designed by the contractor ; 
(3) That the Government is not entitled to manufacture, use, and . 
sell inventions resulting from such development contract, not- 
withstanding the elimination of sections 2, 3, 4, 5, and 6 of said 
contract. 


DEPARTMENT OF Jd USTICE, 
June 13, 1921. 


Sm: Under date of May 20, 1920, you requested my opin- 
ion on certain contracts bebweed the United States Gov- 
ernment and the General Electric Company. This re- 
quest took the form of interrogatories as to the rights of | 
the United States Government under two forms of con- 
tract, which, though relating to a single transaction, were 
styled differently and executed on separate dates, to wit: 
Informal Development Order No. 31152, dated July 11, 
1918; and Formal ere mem Order No. 40203, dated 
June 18, 1919. | 

In the treatment of the questions submitted I have fol. 
lowed the style of your request, separating the two con- 
tracts and answering the specific questions relating to each. . 
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Under this order the General Electric Company was 
directed to design a mobile generator outfit, the order 
_ reading as follows: 

“Development and assembly of one power truck for 
portable searchlight, consisting of a standard Cadillac 
motor-car chassis, which will be furnished by the United 
States, and the necessary generator and other equipment in 
‘accordance with the attached specifications. 

“Price to be agreed upon on the completion of the 
work to be based on a record of the actual cost. 

“The above material subject to jnspection at General 
Electric Company, West Lynn, Mass.” , 

Acting upon these instructions the General Electric 
Company assigned the work to Mr. Henry 8S. Baldwin, 
automotive engineer for that company, who perfected an 
assembly satisfactory to the Government. The result of 
_ his work included a certain invention on which Mr. Bald- 
win filed an application for patent dated December 2, © 
1918, serial number 264,969, entitled “A mobile generator 
outfit.” On the same date Mr. Baldwin assigned his entire 
right, title, and interest in and to this invention to the 
General Electric Company. a 

Your requests for my opinion in connection with this 
development order are: 

“(1) Would the General Electric Company act as an . 
independent contractor or serve in the capacity of an ~ 
employee? | | | 

“(2) Had the United States Government an implied 
license to the future manufacture, use, and sale of inven- 
tions designed by employees of the contractors operating 
under an informal development order, said contractors 
having been paid all costs associated with such develop- 
ment work, as well as a reasonable profit thereon ? 

“(3) Has the United States Government an implied 
license to the future manufacture, use and sale of inven- 
tions designed by employees of contractors and subse- 
quently assigned to the latter, said contractors operating 
under an informal development order and having been. 
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paid all costs associated with such development work, as 
well as a reasonable profit thereon?” _ 

There is nothing in the order given the General Electric 
Company by the Government to distinguish it from the 
usual order given by any firm, individual, or corporation 
to a manufacturer. The condition as to price, or that the. 
Government should furnish the material to be used in the 
manufacture of the generator, in nowise changes the status 
of the General Electric Company from that of a contractor 
to that of an employee of the United States Government. 

The. definition of an independent contractor has been 
tersely stated by Judge Lurton in Powell v. Construction 
C'o., 13 S. W., page 692. He states an independent con- 
tractor is “one who, exercising an independent employ- 
ment, contracts to do a piece of work according to his own 
methods, and without being subject to the control of his 
employer, except as to the result of his work.” 

To the same effect is Gay v. Roanoke Railroad and Lum- 
ber Co, 62 8. E., 488— 

“An independent contractor is one who undertakes to 
produce a given result, but so that in the actual execution 
of the work he is not under the order or control of the 
person for whom he does it, and may use his own discretion 
in things not specified.” 

See also: 

Harrison v. Collins, 86 Penn. State, 153; 
Falender v. Blackwell, 39 Ind. App.,.121. 

That the General Electric Company in this case has 
been paid all costs associated with such development work, 
as well as reaping a reasonable profit on the contract does 
not affect its status as an independent contractor. Those 
conditions are as to payment alone, and can not be held to 
transform that company’s employees into Government em- 
ployees. | 

My answer, therefore, to the first question is that the 
General Electric Company stands as regards the United 
States Government as an independent contractor. 

In order that the United States might acquire an implied 
license to the future manufacture, use and sale of an 
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invention, the invention must be made by a bona fide 
employee of the United States Government. 

In Solomons v. U. 8. 187 U. 8S. 342, Clark, the patentee, 
was an employee of the Government as Chief of the Bureau 
of Engraving and Printing; and in Gill v. U. S. 160 
U.S. 426, Gill, the inventor, was employed as a machinist 
and master armorer at the Frankford Arsenal. 

The same relation of employer-employee was present in 
the case of Lane & Bodley Co. v. Locke, 150 U. 8S. 193. 
No such facts exist in the case at hand. The General 
Electric Company contracted to produce a particular ap-— 
paratus subject to Government inspection and approval 
of its mechanical features. The patentee, Baldwin, in 
producing the searchlight apparatus did not thereby cease 
to be an employee of the General Electric Company and 
become an employee of the United States simply by reason 
of the General Electric Company’s contract with the 
United States. 

My answer to the second question therefore is that the 
United States Government does not acquire an implied 
license in Baldwin’s invention. | 

The third question differs from the second only in the 
fact that im the question put an employee of the contractor 
has subsequently assigned an invention to said contractor. 
If the General Electric Company, as I have held, is an | 
independent contractor, the agreemehts it may have with © 
its employees regarding inventions can in no way affect 
or have any bearing upon the Government’s pant to such 
inventions. 

My answer, then, to the third question is that the Gov- 
ernment acquires no implied license to future manufac- 
ture, use, and sale of the inventions made by employees . 
of contractors and subsequently assigned to the latter.. 


Formal Development Contract No. 40203. 


This formal development contract is in the usual form 
and differs only from the one regularly used by the Army 
with its contractors as to Article 17, which article relates 
to inventions, patents, and infringements. Sections 2, 38, 
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4,5, and 6 of the contract were stricken out by agreement 
of the parties. Section 2 of the formal contract provided 
that no royalties shall be charged against the United 
States by the contractor in respect to any inventions — 
growing out of the development work. The General 
Electric Company did not assent to this section, but that 
can not be assumed to indicate that the claim is to be 
made for the apparatus supplied under the agreement 
here considered. 

Section 3, in effect, tiie the contractor to notify the 
United States before ‘disclosing an invention or filing an 
application for patent for an invention resulting from 
the development contract. 

Section 4 provides that the United States shall have the 
right to prohibit the filing of any application or the dis- . 
closure of any invention which is an outgrowth of the 
contract, and that the contractor will use his best endeavor 
to keep the invention secret when so directed by the Gov- 
ernment. 

Section 5 relates to the compensation of contractors 
when the provisions of section 4 have been followed. 

Section 6 provides that the contractor will enforce the 
provisions of this contract in so far as its directors and 
employees are concerned. 

Section 1 of Article 17 of the contract, entitled “ War- 
-ranty against infringements,” was allowed to remain. That 
section reads as follows: 

“The contractor agrees to hold and save thes United 
States and its representatives harmless against all liability 
and damage arising by reason of the infringement or al- 
leged infringement of letters-patent of the United States 
relating to the articles or work herein contracted for that 
are owned or controlled either by assignment, license, or 
otherwise, by the contractor, its officers or employees, or a 
person in privity with the contractor, and by reason of the 
infringement or alleged. infringement of letters-patent of 
the United States that cover or relate to any materials, 
apparatus, or processes of manufacture not specifically 
prescribed by the United States for the performance of 
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this contract. The United States agrees to hold od save 
the contractor and its representatives harmless against all 
hability and damage arising by reason of the infringement — 
or alleged infringement of letters-patent of the United 
States relating to the articles or work herein contracted 
for that are owned or controlled, either by assignment, 
license, or otherwise, by the contractor, its officers or em- 
ployees, or persons in privity with the contractor, and that 
cover materials, apparatus, or processes of manufacture 
specifically prescribed by the United States for the per- 
formance of this contract: Provided, immediate notice of 
any claim of infringement or of any legal proceedings in 
connection therewith is given in writing by the contractor 
to the chief of the bureau: And provided further, That the 
United States is permitted to intervene in any such claim 
or proceedings and in its dis:retion to defend the same or 
to make settlement thereof, in which event the contractor 
shall furnish all information and assistance requested by 
the United States.” 

It has been suggested on page 3 of your letter of May 3, 
1920, paragraph 2, that the General Electric Company “is 
in a econ to claim extra compensation for the manu- 
facture, use, and sale of inventions which the United States 
paid to develop and perfect.” Whether such claim has 
been or will be made does not appear from the file, but in 
view of this clause just quoted, it is difficult to see what 
further rights the General Electric Company could suc- 
cessfully assert under the particular development contracts 
here considered by reason of the Baldwin ‘inventions. | 

This section clearly protects the United States from suits 
for infringement by the contractor “by reason of the in- 
fringement or alleged infringement of letters-patent of the 
United States relating to the articles or work herein con- 
tracted either by assignment, license, or otherwise, by the _ 
contractor.” It is directed and applicable, however, only. 
to the “articles or work” which are the subject-matter of 
the development contract and on the face of it can not be 
extended to other “articles or work” to be made or used 
by the United States not covered by the agreements. 
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Your queries under the formal development contract 
seem to be framed solely upon the difference between a 
formal development contract and an informal development 
contract. As determinative of the question of the General 
Electric Company (or its workmen) holding the status 
of independent contractor or of employee of the. United 
States Government, there would seem to be no different 
legal effect by reason of the contract being styled “ formal ” 
or “informal.” That distinction or difference in nomencla- 
ture, as I understand it, is simply one of departmental con- 
venience. One is, perhaps, preliminary to another more 
formal and specific form of contract. | 
_ Taking into consideration the absence of sections 2, 3, 4, 
5, and 6, your requests for my opinion are: 

“(1) Has the United States Government an implied 
license to the future manufacture, use, and sale of inven- 
tions designed by employees of contractors operating under 
a formally executed development contract, said contrac- 
tors having been paid all costs associated with such de- 
velopment work, as well as a reasonable profit thereon ? 

“(2) Has the United States Government: an implied 
license to the future manufacture, use, and sale of inven- 
tions designed by contractors operating under a formally 
executed development contract, said contractors having ~ 
been paid all costs associated with such development work 
as well as a reasonable profit thereon? | 

“(3) Would the Government of the United States, not- 
withstanding the absence of sections 2, 3, 4, 5, and 6 in 
the contract, be entitled to the manufacture, use, and sale 
of inventions resulting from this development contract, 
the contractor having been paid all costs associated with 
the work as well as a reasonable profit thereon? ” 

It follows, then, that my answer to query No. 1 is— 

That the United States has no implied license for the 
future manufacture, use, or sale of the inventions of em- 
ployees of contractors operating under a formal develop- 
ment contract under the circumstances set forth. 

To the second query as to the rights of the United States 
regarding a license to the future manufacture, use, or sale 
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of inventions made by contractors under the same cir- 
cumstances as above, it is my opinion that no such license 
rights accrue. | 
Finally as to whether or not the United States j is entitled 
to manufacture, use, and sell articles including the inven- 
tions resulting from the contractor’s work under the 
formal development contract in the absence of sections | 
2, 3, 4, 5, and 6, my answer is in the negative. 
Respectfully, 

| HARRY M. DAUGHERTY, 


To the SECRETARY OF War. 





RIGHT OF GOVERNMENT IN INVENTIONS DESIGNED BY 
DAYTON METAL PRODUCTS COMPANY, 


The contracts herein set forth, which were entered into between 
the United States Government and the Dayton Metal Products 
Company, do not create in the Government the right to the entire 
right, title, and interest in and to any inventions or patents pro- 
duced by the Dayton Metal Products Company in the performance 
of these contracts. 


_ DEPARTMENT OF JUSTICE, 
June 13, 1921. 

Sir: This is in comphance with your request of April 
17, 1920, for my opinion as to whether or not the contracts, 
identified in your letter, between the United States and the 
Dayton Metal Products Company created “the legal right 
of the Government to the entire right, title, and interest 
in any patents and inventions which were produced in the 
performance of the contract by the Dayton Metal Prod- 
ucts Company as the employee of the Government for ex- 
| perimental and development work on its behalf.” 

It is my opinion that the contracts referred to do not 
create in the Government the right to the entire right, title, 
and interest in and to any inventions or patents pro- 
duced by the Dayton Metal Products Company in the 
performance of the contracts. 

The first of the contracts, of which there were two, 
dated January 25, 1918, and entitled “ Contract for aero- 
nautical equipment, - recited the facts that the United 
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States was at war with Germany and Austria-Hungary; 
that it required, but was not able with the facilities at its 
disposal, to conduct certain experimental work in aero- 
nautical development; that’ the Dayton Metal Products 
Company was engaged in the development and construc- 
tion of aeronautical apparatus and had or could readily - 
acquire all facilities for conducting the experimental work 
contemplated, and that it could procure the services of 
requisite technical and scientific experts; that the Dayton 
Metal Products Company would supply necessary build- 
ings, apparatus, equipment, and other facilities and all 
- necessary technical and scientific experts, and would pro- 
ceed with and continue such experimental work in aero- 
nautical development as the Government might from time 
to time direct; that the Government in consideration of the 
services rendered by the Dayton Metal Products Company 
in pursuance of the contract would pay a determinable 
amount to the company; and that the contract should be 
determinable by either party upon thirty days’ notice to 
the other. | 

The second of the two contracts was entered into by 
the Government and the Dayton Metal Products Company 
~on August 20, 1919, and was for the purpose of term1- 
nating the relations between the parties to the January — 


25, 1918, contract; it recited that “the furnishing and _ 


delivery of further articles under said original contract, 
except aS herein provided, would exceed the present re- 
quirements of the Government, and it is in the public 
interest to terminate said original contract according to 
its own.terms.” It provided that the Dayton Metal Prod- 
ucts Company should deliver to the Government “raw 
materials, partly finished articles, or work, and finished 
artizles, procured, produced, or manufactured for the 
purposes of said original contract * * * all of which 
shall forthwith become and remain the property of the 
Government,” and for. the payment of an amount cer- 
tain to the Dayton Metal Products Company by the 
United States in consideration of which the former dlis- 
charged the latter from all liability under the first contract. 

No provision was made in the first contract for the 
assignment of inventions or patents developed by the 
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_ Dayton Metal Products Companf during performance of 
the contract; but in the second contract the Dayton Metal 
Products Company agreed to and did grant to the United 
States what purported to be an irrevocable license to 
make, use, and sell, for governmental purposes, any in- 
vention made by itself or its employees during the develop- 
ment work under the first contract. 

It is apparent that it was the intention of the parties 
to the first contract that the Dayton Metal Products Com- . 
pany should carry out such experiments in aeronautical 
development as the Government should from time to time 
direct, and that the Government should receive certain 
benefits from such experimental work. 

Since there is nothing in the first contract providing 
for the assignment of inventions or patents produced by 
the Dayton Metal Products Company during the per- 
formance of the contract or the granting of licenses or 
shop rights to the Government, the benefits to which the 
Government is entitled are determined by the relation be- - 
tween the parties to the contract and the law in existence 
at the time the contract was made. | 

The law is well settled that when an employee makes 
an invention during the hours of his employment and 
at his employer’s expense, the equitable title to the inven- 
tion does not vest in the employer in the absence of an 
express contract between the employee and employer that 
the employer shall have title to inventions.made by the 
employee, even though the employee be employed to de- 
vote his time and services to devising and making im- 
provements in articles manufactured in his employer’s 
factory, and even though the employer designate the par- - 
ticular machine to be improved and developed. 

‘See: 

Dalzell vs. Dueber Watch Case Co., 149 U.S. 315; 
Hapgood vs. Hewitt, 119 U.S. 226; 
National Wirebound Box Co. et al. vs. Healy, 189 
Fed. 49; 7 
Hildreth vs. Duff et al. 143 Fed. 139; 
Johnson Furnace & Engineering Co. vs. Western 
Furnace Co. et al. 178 Fed. 819; 
Pressed Steel Car Company vs. Hansen, 128 Fed. 444. 
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Therefore, if the Dayton Metal Products Company be 
considered an employee of the Government, it is clear that 
the Government, under the first contract, has no right to 
the entire right, title, and interest in any patents and in- 
ventions which were produced in the performance of the 
contract by the Dayton Metal Products Company as the 
employee of the Government for experimental and de- 
velopment work on its behalf, as there was no agreement 
therein that title should pass from the Dayton Metal 
Products Company to the Government. 

If the Dayton Metal Products Company be considered 
an independent contractor, it follows, of course, that the 
Government has no right to the title in the inventions 
or patents produced by the Dayton Metal Products Com- 
pany during the performance of the first contract because 
of the absence of an aii between the parties that 
title should pass. 

I have read the opinion of The Judge Advocate General, 
but am unable to agree with his conclusions in view of 
the decisions cited in this opinion. 

Of course, if the Dayton Metal Products Company 
acquired title to inventions, applications for patent, or. 
patents, by purchase, during the performance of the con- 
tracts and was reimbursed by the Government for funds 
so expended, the right to the title to those inventions, 
applications for patent, and patents passed to the Govern- 
ment by the terms of the first contract, just as it did with 
respect to any other property purchased by the Dayton 
Metal Products Company and paid for by the Govern- 
ment. I have nothing before me, however, to indicate that 
such was the case. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF Wark. 
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TAXATION—AUTOMOBILE TRUCKS SOLD IN UNITED 
STATES AND EXPORTED BY THE BUYER. 


Where automobile manufacturers sell and deliver to a foreign buyer 
in the United States automobile trucks and the trucks are ex- 
ported by the buyer, the sales thus made are taxable under sec- 
tion 600 of the War Revenue Act of October 3, 1917 (40 Stat. 316). 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 

Str: On June 6. 1921, vou requested my opinion on the 
taxability under section 600 of the Act of October 3, 1917, 
as construed by the opinions of my predecessor, of June 5. 
1918, and December 11, 1919, of sales made under the fol- 
lowing circumstances: 

“During the recent war the Republic of France con- 
tracted with certain automobile manufacturers in this 
country for the purchase of automobile trucks to be ex- 
ported and used on foreign soil in the prosecution of said 
war. Owing to the unprecedented congestion and perils 
of ocean transportation, as well as the absolute necessity 
for war-time secrecy, the contracts provided that deliveries 
be made in accordance with the following extracts there- 
from : 

“* Mode of delivery.—The articles hereby contracted for 
shall be delivered by the seller to the buyer free on board 
railroad terminal, New York district, with lighterage free 
within the free lighterage limits. 

“¢In the event the buyer desires to divert the delivery 
of any of the articles hereby contracted for from New York 
to other United States Atlantic seaboard port, and gives 
prior written notice to the seller to this effect, the articles 
covered by said notice shall be delivered by the seller at 
such other United States Atlantic seaboard port, * * *’ 

“As the Government of France then controlled the 
available cargo space on vessels sailing for France, the 
trucks were actually exported and routed in secret by the 
French authorities.” 

Section 600 of the Act (40 Stat. 316) provides: 
“That there shall be levied, assessed, collected, and paid 
(a) upon all automobiles, automobile trucks, automobile 
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wagons, and motorcycles, sold by the manufacturer, pro- 
ducer, or importer, a tax equivalent to three per centum of 
the price for which so sold * * *,” 

In the opinion of June 5, 1918 (31 Op. 299), you were 
advised that the tax did not apply to articles where de- 
livery was made abroad (1) where the articles were shipped 
by the manufacturer to his agent abroad, who then sold 
them; (2). when the articles were shipped by the manu- 
facturer to a foreign purchaser to fill orders made by an 
agent in a foreign country; (3) when the articles were 
shipped by the manufacturer to a foreign purchaser to fill 
orders received by the manufacturer in the United States; 
or (4) when the articles were shipped by the manufacturer 
to a foreign purchaser to fill orders solicited by mail and 
received by mail from a foreign purchaser. The reason 
advanced for those conclusions was that a tax on sales 
under those conditions bore so directly and closely upon 
the process of exporting as to be in substance a tax on ex- 
portation and therefore violative of the constitutional pro- 
hibition against a tax upon articles exported from any 
State. 

In the opinion of December 11, 1919 (82 Op. 84), it was 
held that where the manufacturer sells and delivers articles 
to a foreign buyer whose agent receives them in the United 
States, or where the sale and delivery are made to a “ for- 
warding agent” who receives them in the United States 
and forwards them to his customers abroad the sale is 
completed in the United States; the buyer and not the 
seller exports. No tax is levied on the buyer, and the tax 
on the seller is not so directly and closely related to the 
process of exporting as to be a tax on that exportation, even 
though the seller knew at the time of the transaction that 
the goods were to be shipped abroad, and in the second in- 
stance the seller’s contract was with the foreign purchaser. 

The instant case appears to be analogous to those pre- 
sented in the latter opinion; the contract of the seller 
was with the foreign buyer, but delivery was made and 
the sale completed in the United States, the exportation 
being a matter solely for the buyer. The tax in such 
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cases is not a tax upon articles in course of exportation, 
nor does it bear so directly and closely upon the process 
of exporting as to be in substance a tax on exportation. 
As was said in Cornell v. Coyne, 192 U.S. 418, 427: 

“The true construction of the constitutional provision 
is that no burden by way of tax or duty can be cast upon 
the exportation of articles, and does not mean that articles 
exported are relieved from the prior ordinary burdens 
of taxation which rest upon all property similarly situ- 
ated. The exemption attaches to the export and not to the 
article before its exportation.” 

My conclusion is, therefore, that sales made under the 
circumstances outlined above, are taxable under section 
600 of the Act of October 3, 1917. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY, 





SOVIET RUSSIA MEDICAL RELIEF COMMITTEE—FEDERAL 
TAX ON ADMISSIONS. 


The Soviet Russia Medical Relief Committee does not come within 
the category of organizations which are exempt from the Federal 
tax on admissions, imposed by the Revenue Act of 1918 (40 Stat. 
1120). | 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 

Sir: I have the honor to acknowledge your letter of May 
8, requesting any information or suggestions that would be 
of assistance in determining the disposition that should be 
made of the claim of the Soviet Russia Medical Relief Com- 
mittee for exemption from the Federal tax on admissions, 
imposed by the Revenue Act of 1918. 

The affidavit on which the claim of exemption from 
Federal tax on admissions is based, is made by Soviet 
Russia Medical Relief Committee, Western District, 
Charles L. Drake, director, and the certificate attached 
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thereto states that the occasions in respect of which it is 
sought to have the admissions tax exempt were seven 
lectures on the subject “ Soviet Russia,” and conducted by 
the Charles L. Drake mentioned above. 

The Revenue Act of 1918 imposing the tax on admis- 
sions reads in part as follows (40 Stat. 1120, 1121): 

“Sxction 800. (a) That from and after. April 1, 1919, 
there shall be levied, assessed, collected, and paid, in lien 
of the taxes imposed by section 700 of the Revenue Act of 
1917— 

“° (1) A tax of 1 cent for each 10 cents or fraction 
thereof of the amount paid for admission to any place on 
or after such date, including admission by season ticket or 
subscription, to be paid by the person paying for such 
admission 5 

% we % # ot 


“¢(G) No tax shall be levied under this title in respect 
to any admissions all the proceeds of which inure ex- 
clusively to the benefit of religious, educational, or chari- 
table institutions, societies, or organizations. * * *’” 

The regulations which bear on this subject are Regu- 
‘lations 48, Part I, Article 36, wherein the necessary quali- 
fications of an organization to make it tax-exempt are 
described as follows: 

“Kor an organization to be considered a religious, edu- 
cational, or charitible institution, society, or organization 
within the meaning of the Act; (1) it must have a defi- 
nite organization, with officers, directors, or trustees, and 
the usual essential features (incorporation not being essen- 
tial) of an association of its class; (2) it must have a 
purpose which as put into practice is religious, educational, 
or charitable; and (3) its funds must be used solely in 
furtherance of such porpose, none of them being paid 
or otherwise distributed to any of its members except as 
charity or as reasonable compensation for services actually 
rendered. * * *” 

If the disposition of the funds of the Soviet Russia 
Medical Relief Committee should be made as provided for 
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in its by-laws it would in all probability be classed as a 
tax-exempt organization, as Article 5 (4) thereof reads 
as follows: 


“That all the funds and supplies so collected and re- 
ceived shall be used solely and. exclusively for the pur- 
- chase of American medical supplies to be sent to Soviet 
Russia as a charitible contribution, and without consid- 
eration.” 

However, investigation shows that the provisions of 
the by-laws above quoted were not carried out. In other 
words, its funds were not used solely in furtherance of 
the purposes specified, but were used, in part at least, to 
spread propaganda in favor of the Russian Soviet régime. 
This is shown pretty clearly in a report signed by Joseph 
Michael, as secretary, which was made to Ludwig C. A. K. 
Martens, Russian Soviet representative in America, after 
he had been ordered deported from the United States, 
and which was published in “ Soviet Russia ” for February 
19, 1921. Following are excerpts from the report re- 
ferred to: 

“Several hundred valuable textbooks and other publica- 
tions on medicine have been collected and sent to the 
Commissariat of Public Health of Soviet Russia. * * * 
For the purpose of acquainting the people of the United 
States with conditions in Soviet Russia, our committee has 
published and distributed up to the present time about 
80,000 pamphlets, and in addition to these has issued in 
large numbers leaflets, letters, and statements to the press.” 
and 

“The Soviet Russia Medical Relief Committee owes its 
existence and the success of its work up to this time chiefly, 
if not solely, to the earnest support and endorsement given 
to it by your Bureau and by yourself. It is essential that 
you give us, as a parting word, a definite expression as to 
the future possible usefulness of our committee and your 
suggestions to aid us in our activities.” 

Tt is my opinion, therefore, that the Soviet Russia Medi- 
cal Relief Committee does not come within the category of 
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organizations which are exempt from the tax on admis- 
sions, and that in consequence thereof the application of 
that organization for.relief from such tax should be denied. 
Respectfully, 
HARRY M. DAUGHERTY, 


To the SECRETARY OF THE TREASURY. 


TAXATION—WHERE THE TRANSPORTATION OF GOODS IS 
PART OF THE PROCESS OF EXPORTATION. 


In the transactions herein stated, where the transportation of goods, 
though within the United States, was a part of the process of 
exportation, the amount paid for the transportation is not sub- 
ject to the tax imposed by section 500 of the War Revenue Act 
of October 3, 1917 (40 Stat. 314). 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 

Sir: You have requested my opinion on the taxability, 
under section 500 of the War Revenue Act of October 
8, 1917, of the amounts paid by a shipper (vendor) for 
the transportation of goods within the United States in 
connection with the following transactions: 

“1. Where a sale of goods is effected within the United 
States to a foreign buyer, the agreement of sale requiring 
delivery to be made by the vendor free on board port of 
exportation (a) to an agent of the foreign buyer, or (0) 
direct to the ocean carrier for transportation to the foreign 
buyer, title passing and the sale being completed in either 
instance upon such delivery in this country, it being un- 
derstood by both the purchaser and the shipper (vendor) 
at the time of the bargain that the goods are to be 
exported. | 

“92, Where the sale is made free on board port of ex- 
portation to.a so-called “ forwarding agent,” who makes 
a business of receiving goods in this country and forward- 
ing them to his clients abroad, his authority being limited 
to the activities necessarily incident to the shipment of the 
goods, including the arrangement for the insurance, pay- 
ment for the goods, etc., the producer or manufacturer 
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knowing that the goods are to be inmediately exported and 
his contract being with the foreign purchaser. 

“3. Where the sale is made free on board port of ex- 
portation to a firm of brokers or to an export house, who 
then export the goods pursuant to contracts or orders from 
their own clients, the producer or manufacturer, however, 
knowing that the goods are to be immediately exported 
pursuant to said contracts or orders, concerning which 
he has previously been informed. 

“4, Where in each of the preceding transactions, the 
goods are delivered free on board port of exportation, but 
by the terms of the contract of sale title to the goods passes 
upon receipt thereof by the carrier at point of origin; the 
intention of the parties being not to impose any obligation 
upon the seller to deliver the goods at port of exportation, 
but merely as a matter of adjustment of the price to throw 
the.expense of the freight upon the seller.” ) 

Section 500 (40 Stat. 314) of the aforesaid Act provides: 

“That from and after the first day of November, nine- 
teen hun’‘tred and seventeen, there shall be levied, as- 
sessed, collected, and paid (a) a tax equivalent to three 
per centum of the amount paid for the transportation by 
rail or water or by any form of mechanical motor power 
when in competition with carriers by rail or water of 
property by freight consigned from one point in the 
United States to another. * * *” 

On March 12, 1918, this section was construed by my 
predecessor (31 Op. 239) as not applicable to freight on 
articles in course of exportation, since otherwise it would 
violate the prohibitions of the Constitution against taxa- 
tion on exportation. In that opinion the test laid down 
was whether the transportation was zn fact a part of the 
process of exportation, in which event section 500 was held 
inapplicable. 

In the transactions above stated the transportation, 
though within the United States, was apparently a part of 
the process of exportation, and I take it to be immaterial 
to this question, that in some of the instances, the sales 
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were actually consummated within the United States 1f, 
in fact, the goods were actually started in course of ex- 
portation when they left the vendor. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


SUBSTITUTION OF COLLATERAL SECURITIES COVERING 
LOAN TO CHICAGO, ROCK ISLAND & PACIFIC RAILWAY 
CO. 


The Secretary of the Treasury, upon the findings certified by the 
Interstate Commerce Commission, may permit the substitution of 
certain securities held as collateral to secure the repayment of a 
loan made by the United States to the Chicago, Rock Island & 
Pacific Railway Co., in accordance with section 210 of the Trans- 
portation Act, 1920, as amended. 

In order to keep the transaction between the parties confined to 
the face of the note or agreement, an amendment or supplement 
should be executed by the railway company, in the same manner 
and with the same force and effect as the execution of the main 
note or agreement, requesting the substitution in pursuance of 
the certificate of the Commission and agreeing that the original 
transaction shall in all respects stand unimpaired and without 
prejudice to any right of the Government over either the remain- 
ing securities or those substituted the same as if the securities 
substituted had been originally deposited. 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 

Sir: I have the honor to acknowledge the receipt of your 
favor of the 26th ultimo and inclosures with respect to 
the substitution of certain securities held as collateral to 
secure the repayment of a loan of $7,862,000 by the United 
States to the Chicago, Rock Island & Pacific Railway Com- 
pany, in accordance with section 210 of the Transportation 
Act, 1920, as amended (41 Stat. 468, 946). 

In pursuance of certain findings certified by the Inter- 
state Commerce Commission to the Secretary of the 
Treasury, the latter, on November 20, 1920, loaned the 
railway company the amount specified, on its note or 
agreement in which and as a part thereof are listed by 
descriptions and amounts collateral securities to the aggre- 
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wate of $13,749,473.34. Among them are “Arkansas & 
Memphis Bridge & Terminal Company first mortgage 5 
per cent gold bonds (1964) par value, $925,000.” 

The Commission has issued its second amended cer- 
tificate No. 42 “authorizing the pledge in lieu of and 
in substitution for the security in part for the loan 
consisting of $25,000, principal amount, of Arkansas & 
Memphis Railway Bridge & Terminal Company’s first 
mortgage 5 per cent bonds, due 1964 * * * the fol- 
lowing described securities: $25,000, principal amount, 
of applicant’s first and refunding mortgage 4 per cent 
gold bonds, due 19384 * * *.” It is now proposed 
to withdraw from item $925,000, twenty-five $1,000 bonds, 
numbered 1276 to 1300, both inclusive, and to substitute 
therefor twenty-five $1, 000 bonds, riuiabered 137774 to 
137798, of the railway’s first and refunding mortgage 
4 per cent gold bonds due 1984. 

The question propounded is whether the Secretary of 
the Treasury is authorized to make the substitution, and 
if so, on what conditions, if any. 

Section 210, Transportation Act, 1920, as amended by 
Sundry Civil Appropriations Act, June 5, 1920, very 
clearly and specifically defines the respective powers of 
the Commission and the Secretary of the Treasury with 
respect to these loans. /nter alza, it 1s provided that “the 
Commission shall certify to the Secretary of the Treasury 
its findings of such facts * * * also * * * the 
terms and conditions of the loan, ¢encluding the security 
to be given for repayment. * * * Upon receipt of 
such certificate from the Commission the Secretary of the 
Treasury shall immediately, or as soon as practicable, 
make a loan of the amount recommended in such certifi- 
cate out of any funds in the revolving fund provided for 
in this section and accept the security prescribed therefor 
by the Commission. * * * The form of obligation to 
be entered into shall be prescribed by the Secretary of the 
Treasury, but * * * the security which is to be taken 
therefor, and the terms and conditions of the loan shall 
be in accordance with the findings and the certificate of 
the Commission ” (41 Stat. 946). 
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In the note or agreement it is provided, “or in case of 
insolvency or the appointment of a receiver of the said 
railway company or of its property, then in any such case 
the Secretary of the Treasury is hereby authorized to sell, 
assign, transfer, and deliver any or all of said securities 
or interest therein or any substitute therefor or any adci- 
tions thereto at such time or times, to such person or per- 
sons,” etc. This is the only reference found in either sec- 
tion 20 or the note on the subject of the substitution of 
securities. - 2 

To protect the interest of the Government, both the 
Commission and the Secretary of the Treasury are vested 
with a broad discretion. The provisions of section 210, as 
amended, are elaborate to that end. The Commission is 
specifically authorized to prescribe the form of the se- 
curities and it has acted in the manner provided by law. 
I am of the opinion that the Secretary of the Treasury is 
protected in acting upon the amended certificate. 

. However, the real transaction between the parties and 
their legal relations are found in the note or agreement 
wherein the collateral securities are all specifically listed. 
Continued substitution of securities for the 10-year term 
might result at: the end in the Government not having on 
deposit a single original security. 

Inasmuch as the statute provides that the form of obli- 
gation to be entered into shall be prescribed by the Secre- 
tary of the Treasury, I am of the opinion, in order to keep 
the transaction between the parties confined to the face of 
the note or agreement, that an amendment or supplement 
should be executed by the railway company, in the same 
manner and with the same force and effect as the execu- 
tion of the main note or agreement, requesting the sub- 
stitution in pursuance of the certificate of the Commis- 
sion and agreeing that the original transaction shall in all 
respects stand unimpaired and without prejudice to any 
right of the Government over either the remaining securi- 
ties or those substituted the same as if the securities sub- 
stituted had been originally deposited. 

Respectfully, 
, HARRY M. DAUGHERTY. 

To the SECRETARY OF THE ‘TREASURY, 
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AUTHORITY OF ALIEN PROPERTY CUSTODIAN TO REMIT 
PART OF PURCHASE PRICE OF ENEMY PROPERTY. 


Under the facts herein set forth, the Alien Property Custodian has 
no right to accept in full settlement of the purchase price of prop- 
erty, which was sold under the provisions of the Trading with 
the Enemy Act and the Executive orders pertaining thereto, an 
amount less than the accepted bid of the purchaser thereof, 


DEPARTMENT OF JUSTICE, 
June 13, 1921. 


Sir: I -have the honor to respond to your letter of 
April 11, 1921, asking my opinion and advice whether 
the Trading with the Enemy Act and all amendments 
thereto and presidential Executive orders thereunder per- 
mit you, upon satisfactory proof of facts, as hereinafter 
‘set forth, to accept in full settlement of the purchase 
price of property sold at public sale by the Alien Prop- 
erty Custodian an amount less than the accepted bid 
of the purchaser thereof. 

The facts stated are as follows: 

On December 19, 1919, the Alien Property Custodian 
sold, pursuant to the provisions of section 12 of the 
Trading with the Enemy Act and all amendments thereto 
and presidential Executive orders thereunder, at public 
sale in New York City, through the Director of the Bureau 
of Sales of the Alien Property Custodian, certain shares 
of stock in a New York corporation known as Selas Co. 
that had been demanded or seized as enemy owned, to- 
gether with certain other property not related to your 
inquiry. 

Mr. Walter Whetstone, a qualified bidder under the 
Alien Property Custodian’s order of sale, for himself 
and his associates, made the highest bid, to wit, $91,000, 
which bid was accepted by the Custodian on January 29, 
1920. Under the terms and conditions of said sale the 
purchase price was to be fully paid within 95 days there- 
after. | 

It appears that Mr. Whetstone encountered financial 
trouble in providing the purchase price within the pre- 
scribed time and that repeated extensions of payment were 
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granted him at his request by the Custodian. He gradu- 
ally paid $85,525.00 on account, but still owed on March 
17, 1921, the sum of $8,255.66. 

On the day of the sale Mr. Thomas F. Crean, a director 
and the treasurer of said Selas Co., is reported to have 
handed to Mr. Whetstone a statement purporting to indi- 
cate the financial condition of said Selas Co.’s affairs. In 
said statement, under the heading of “Accounts receiv- 
able,” it 1s contended there appeared this item, “ Owens 
Bottle Company, $7,931.60,” which represented the sales 
price of a gas conservation apparatus to be installed by the 
Selas Co. in the plant of the Owens Bottle Go. under a 
conditional sales contract providing that it would be bind- 
ing on the purchaser if the apparatus installed effected a 
ten per cent saving in gas consumption in a 30-days’ trial. 
It is further claimed that an employee of the Selas Co. 
who was installing said apparatus telegraphed the Selas 
Co. on December 18, 1919, that the apparatus could not be 
applied to the furnace of the Owens Bottle Co. and recom- 
mended a substituted equipment. The Selas Co., however, 
did not consider the contract as lost business because it 
had in other cases made substitutions when the first type of 
equipment furnished proved inapplicable. It is also— 
further alleged that the Selas Co. was thereafter unable to 
install the necessary equipment to fulfill its contract and 
that the Owens Bottle Co. could not be held for the sales 
price under said contract. 

Mr. Whetstone now contends that in submitting his bid 
of $91,000 he considered said account one hundred per 
cent good, and that he was guided largely in making said 
bid by the financial statement received from Mr. Crean; 
that the statement contained an error of approximately 
$8,000, and that said Owens Bottle Co.’s account, instead 
of being an asset, became a liability of about $12,000. He 
therefore asks the Alien Property Custodian to relieve him 
of fifty per cent of the loss by allowing or remitting him 
$6.000 on account of balance due on purchase price. 

For the purposes of this opinion the purchaser’s conten- 
tions may be conceded as facts, 
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Under section 12 of the Trading with the Enemy Act 
as amended March 28, 1918 (40 Stat. 460) : 

“The Alien Property Custodian shall be vested with all 
of the powers of a common-law trustee in respect of all 
property, other than money, which has been or shall be, 
or which has been or shall be required to be, conveyed, 
transferred, assigned, delivered, or paid over to him in 
pursuance of the provisions of this Act, and, in addition 
thereto, acting under the supervision and direction of the 
President, and under such rules and regulations as the 
President shall prescribe, shall have power to manage such 
property and do any act or things in respect thereof or 
make any disposition thereof or of any part thereof, by 
sale or otherwise, and exercise any rights or powers which 
may be or become appurtenant thereto or to the ownership 
thereof in like manner as though he were the absolute 
owner thereof: Provided, That any property sold under 
this Act, except when sold to the United States, shall be 
sold only to American citizens, at public sale to the highest 
bidder, after public advertisement of time and place of 
sale which shall be where the property or a major portion 
thereof is situated, unless the President stating the reasons 
therefor, in the public interest shall otherwise determine: 
Provided further, That when sold at public sale, the Alien 
Property Custodian upon the order of the President stat- 
ing the reasons therefor, shall have the right to reject all 
bids and resell such property at public sale or otherwise as 
the President may direct. * * *.” 

Mr. Whetstone does not charge fraud, misrepresentation, 
or concealment of facts, or claim guarantee of any item 
covered in the Custodian’s public advertisement and pros- 
pectus of the business or order of sale. In fact, the Cus- 
todian’s order of sale, publicly published, specifically stated 
in paragraph 14, that anyone desiring further informa- 
tion about said property should call on Joseph F. Guffey, 
Director of Sales of the Alien Property Custodian, 110 
West Forty-second Street, New York City. Paragraph 
15 further specifically states that “neither the Alien 
Property Custodian nor agent or agency of the Alien 
Property Custodian shall be held or admitted to make 








580 Accepted Bid on Enemy Property. 


any representation or guarantee, express or implied, con- 
cerning or in any way respecting such property or busi- 
ness, or any information concerning same.” The fact 
that Mr. Crean is alleged to have given certain infor- 
mation about the property before the sale does not jus- 
tify his contention for rebate, as he undoubtedly knew, 
or should have known after reading paragraphs 14 and 
15 of said sales order, that said Crean was acting with- 
out authority. 

Representations, expressed or implied, not made by the 
Alien Property Custodian or his authorized agent have 
no effect on this contract of sale and can not be construed 
as warranties, as such warranties are not implied in 
sales made by public officials. 

The Monte Allegre (9 Wheaton 616). 

The sale appears to have been made and approved 
according to the provisions of the Act and the presi- 
dential Executive orders pertaining thereto, at public 
sale to the highest bidder, for the definite sum of $91,000, 
upon terms and under conditions clearly defined to the 
bidding public in paragraphs 7 and 8 of the Alien Prop- 
erty Custodian’s order of sale, which are as follows: 

“ ParaGRaPH {%. Upon the acceptance of the bid of any 
highest bidder as above provided, the purchase price shall 
be paid within the following periods from the date of 
such acceptance: 

“One-fourth within five days; another fourth within 
thirty days; another fourth within sixty days; and an- 
other fourth within ninety days. 

“All payments made more than five days after the 
date of the acceptance of the bid shall bear interest at 
the rate of six per cent per annum from such date of 
acceptance. 

“ Paracrapy 8. In case any bidder whose bid shall be 
accepted and who shall be declared the purchaser of said 
property shall fail to make good his bid, the deposit 
made by him prior to bidding, as herein provided, and any 
payments in addition thereto upon the purchase price 
made as herein provided shall be forfeited,” 
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I find no provision in the Act whereby the Alien Prop- 
erty Custodian is authorized to accept a modification of 
the accepted bid after agreement on terms for payment 
and delivery of property thereunder has been made ac- 
cording to the order of sale. 

Acting Attorney General Ames, in an opinion rendered 
May 18, 1920 (32 Op. 265), in the sale of the capital stock 
of K. & B. Neumond (Inc.), to Ludwig Eisermann, the 
highest bidder, held that the Alien Property Custodian 
could not recall and cancel his acceptance of the bid of Mr. 
Isisermann, although the time to accept or reject said bid 
had expired prior to the mailing of the acceptance thereof. 

In that case the Custodian was held strictly to the terms 
and conditions of the order of sale after his acceptance, 
although he endeavored to recall and cancel his acceptance 
in order that he might accept a higher bid for the stock 
of said company. 

Such a construction of the Act would be contrary to the 
intention of Congress and would remove a valuable safe- 
guard for the protection of enemy property held by the 
Custodian. It would open a broad field of discretion 
which might occasion fraud and waste of enemy property. 

Its effect in this case would be to give to the successful 
bidder an advantage which other bidders, actual or pros- 
pective, had no reason, either from the law or the order of 
sale, to believe they might enjoy, viz, that of receiving the 
benefit of an imphed guarantee by the Custodian that there 
would be realized from a chose in action the maximum 
possible legal recovery. 

The fact that Mr. Whetstone experienced financial 
trouble in making payments and lost on his investment 
does not justify financial relief to him out of a trust fund 
at the expense of the beneficiaries thereunder, and any such 
relief would, in my judgment, be unlawful. 

It is my opinion, according to the facts herein set forth, 
the Alien Property Custodian has no lawful right to remit 
any part of said purchase price, and your question should 
be answered in the negative. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the ALieEN Properry CUSTODIAN. 
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APPLICATION OF SECTION 355, REVISED. STATUTES, TO 
LAND ACQUIRED BY WAR DEPARTMENT DURING WAR 
EMERGENCY. 


Section 355 of the Revised Statutes, requiring the approval of titles 
hy the Attorney General, was suspended as to all lands acquired 
under the provisions of the Act of July 2, 1917 (40 Stat. 241), 
as amended by the Act of April 11, 1918 (40 Stat. 518), until 
the joint resolution of March 8, 1921 (41 Stat. 1359), became 
effective. 

Where the War Department, under authority of the said Act of July 
2, 1917, as amended by the Act of April 11, 1918, has, prior tu 
March 3, 1921, entered into a valid and enforceable contract for 
the purchase of land, and under that contract the United States 
has taken possession, the purchase of the land is an accomplished 
fact and nothing remains to be done but to carry out the terms 
of the contract. 


DEPARTMENT OF JUSTICE, 
June 14, 1921. 

Str: I have the honor to acknowledge receipt of your 
letter of April 26, 1921, inquiring whether, in view of 
the passage of the joint resolution of March 3, 1921 (Pub. 
Res. No. 64, 66th Cong.), section 355 of the Revised 
Statutes is now applicable to various tracts of land taken 
by the War Department under Acts of Congress pres- 
ently to be mentioned. As I understand the situation, 
contracts of purchase have been made, under which the 
United States has taken possession; but payment of the 
purchase price, in whole or in part, has been delayed 
pending The Judge Advocate General’s action with respect 
to the titles. In some instances he has reported favor- 
ably ; in others, title insurance has been taken or arranged 
for; in still others, defects remain for removal or adjust- 
ment. You wish to be advised whether I must now render 
an opinion in favor of the validity of all these titles 
before the purchase price can be paid. 

At the outset the question is presented whether this 
section, properly construed, prohibits the expenditure of 
public money for the purchase of land without the opinion 
of the Attorney General in favor of the validity of the 
title; or whether the inhibition extends merely to the ex- 
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penditure of public money for buildings or improvements 
upon the land. The joint resolution of September 11, 1841 
_ (5 Stat. 468), reads in part: 

“That no public money shall be expended upon any site 
or land hereafter to be purchased by the United States for 
the purposes aforesaid until the written opinion of the 
Attorney General shall be had in favor of the validity of 
the title,” ete. 

In carrying this provision into the Revised Statutes its 
wording was somewhat changed. As embodied in section 
355 1t now reads: 

“No public money shall be expended upon any site or 
land purchased by the United States for the purposes of 
erecting thereon any armory, arsenal, fort, fortification, 
navy yard, customhouse, lighthouse, or other public build- 
ing of any kind whatever until the written opinion of the 
Attorney General shall be had in favor of the validity of 
the title,” ete. 

Attorney General Bates, on two separate occasions, 
rendered opinions involving the meaning of the joint reso- 
lution above mentioned. In 10 Op. 39, after quoting in 
substance the language first set forth, he proceeds: 

“That is, as I understand it, the land can be bought and 
paid for, but no public money can be expended upon the 
improvement of the land by erecting thereon the needful 
buildings. By the purchase of the land, the seller has 
parted with his property and the buyer has received a fair 
equivalent for his money, even though he might change his 
- mind and never carry out the original design in making | 
the purchase. The thing prohibited by the joint resolution 
is not the payment of the purchase money, but the after 
expenditures in improving the land.” 

In 10 Op. 354, this language is to be found: 

“The purpose of this provision was to protect the 
United States against the expenditure of money in the 
purchase or improvement of land to which it acquired a 
doubtful or invalid title. No money is to be paid until, in 
the method designated, the title 1s ascertained to be valid.” 

Unless I have misconstrued the language here employed, 
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the views expressed in these two quotations are contradic- 
tory. If the view first set forth is correct, it is hard for 
me to conceive what motive should prompt Congress to 
insist that the Attorney General must report in favor of 
the validity of the title before improvements may be 
erected, and at the same time throw away this safeguard in 
the acquisition of the land itself. Moreover, in 28 Op. 413, 
Acting Attorney General Fowler suggested the advisa- 
bility of obtaining an opinion, regardless of the applica- 
bility of section 355 to the transactions under review. 

Whatever the true interpretation of this section may 
be, I think the practice has been, for many years at any 
rate, to have the title passed upon by the Attorney Gen- 
eral before paying the purchase price. I feel disinclined 
to disregard this practice, and I am unwilling to dispose 
of your inquiry on the narrow ground that this section, or 
more accurately speaking the joint resolution out of which 
it grew, was at one time interpreted to mean that the 
opinion of the Attorney General in support of the title 
is not an essential prerequisite to the payment of the pur- 
chase price. 

If, then, I assume, as I think I must, that under the 
section just mentioned my opinion on the title must precede 
the payment of the purchase price, the question still re- 
mains as to the meaning and scope of the resolution of 
March 3, 1921, with respect to lands acquired by the War 
Department under the Act of Congress of July 2, 1917 (40 
Stat. 241), as amended by the Act of April 11, 1918 (40 
Stat. 518). By the express terms of these Acts the pro- 
visions of section 355 to the effect that no public money 
shall be expended upon land until the written opinion of 
the Attorney General shall be had in favor of the validity 
of the title, nor until the consent of the legislature of the 
State in which the land is located has been given, were sus- 
pended during the period of the existing emergency. By 
the Joint Resolution of March 3, 1921 (41 Stat. 1359), the 
late emergency is in effect declared terminated for certain 
purposes; and this operates to revitalize the provisions of 
section 355. The question must be approached in the same 
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manner as though Congress for the first time had enacted 
this section on the date when the joint resolution just men- 
tioned became effective. 

Proceeding now to answer this inquiry, it seems to me 
that section 355 can have no application to purchases made 
between the time its provisions were suspended and the 
time they became reoperative. I am of the opinion that 
where the War Department, under authority of the Act of 
July 2, 1917, as amended by the Act of April 11, 1918, has, 
prior to March 3, 1921, entered into a valid and enforce- 
able contract for the purchase of land, and under that con- 
tract the United States has taken possession, the purchase 
of the land is an accomplished fact within the meaning of 
the legislation now under review. Where a valid contract 
has been made under which the United States has taken 
possession, nothing remains to be done but to carry out its 
terms, assuming, of course, that appropriations for that 
purpose are available. Under these circumstances I re- 
gard the purchase as having been. consummated. I do not 
think it could have been the intention of Congress to bring 
such a contract within the purview of the provisions just 
mentioned where possession has been taken pursuant to 
the agreement of the parties. I need hardly advert to the 
disastrous consequences that would likely ensue ifa con- 
trary conclusion were reached. All improvement work 
now going on, no matter how urgent its character, would 
have to be stopped until the provisions of this section could 
be complied with. 

Under the view I take of the matter I find it unnecessary 
to give separate answers to the classifications you mention. 
Regardless of how far The Judge Advocate Genera] has 
proceeded in examining the titles, I think this opinion will 
cover your inquiries. If particular cases arise involving 
doubt as tc what course should be pursued, I shall be glad 
to give you the benefit of my views. 


Very respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War, 
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ESTABLISHMENT OF RELIGIOUS MISSIONS ON THE 
NAVAJO TREATY RESERVATION. 


The Secretary of the Interior has discretionary power to grant 
permission to the Presbytery of Northern Arizona to occupy a cer- — 
tain designated tract of land within the Navajo Treaty Reserva- 
tion for religious mission purposes. 


DEPARTMENT OF JUSTICE, 
June 14, 1921. 

Sir: By letter of February 18, 1921, you request my 

opinion as to the right of the Secretary of the Interior 
to permit the establishment of religious missions on the 
Navajo Treaty Reservation, particularly in view of the 
provisions of Article II of the Treaty of June 1, 1868, 
15 Stat. 667, between the United States of America and the 
Navajo Tribe of Indians. That article, so far as material 
here, is as follows: 
“and the United States agrees that no persons except those 
herein so authorized to do and except such officers, soldiers, 
agents, and employees of the Government, or of the In- 
dians, as may be authorized to enter upon Indian reserva- 
tions in discharge of duties imposed by law, or the orders 
of the President, shall ever be permitted to pass over, 
settle upon, or reside in the territory described in this 
article.” 

The case which concretely presents the question is this: 

Upon the petition of a number of Indians of this reser- 
vation, the Secretary of the Interior, on May 6, 1919, set 
apart to the Presbytery of Northern Arizona 32.5 acres at 
Chin Lee, Ariz., within the reservation, for temporary use 
and occupancy for mission purposes. Subsequently a pro- 
test against the establishment of this mission, signed by 
a larger number of Indians, was filed, invoking the pro- 
vision of the treaty above set forth. . 

It appears that Catholic and Protestant missions have 
heretofore been established and are now maintained on 
this reservation, permission apparently having been given 
in each case on a petition from certain Indians against 
which no protest was made. The treaty provision has not 
heretofore been invoked. 
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The treaty is an old one, and it is somewhat difficult 
properly to estimate now the conditions existing when it 
was executed and the exact situation which called forth 
the provision in question. Undoubtedly it was intended | 
as a measure to protect the Indians from molestation or 
interference from sources not under Government sanction 
or such as were not beneficial to the Indians; in other 
words, disturbing or irritating factors. _ 

The question presented should be broadly treated and 
considered from the standpoint of the welfare of the In- 
dians, and, unless clearly necessary in view of the pur- 
poses of the treaty, should not be construed to restrain the 
introduction of civilizing and moral influences among them. 

The United States is the guardian and protector of 
the Indians; the latter are in a state of pupilage. It is 
the duty of the Government as such guardian to do all 
that may seem proper and desirable to civilize the Indians 
and equip them by training and education for the duties 
of citizenship. It is no less the duty of the Govern- 
ment to inculcate morals than to train the mind; indeed, 
intellectual training without moral training would be 
exceedingly dangerous. It is stating a truism to say that 
the Christian religion is an uphfting influence, a builder 
of morals, and an aid to civilization. 

In view of the broad powers which Congress has con- 
ferred upon the Secretary, all looking to the protection 
and civilization of the Indian wards of the Nation, I do 
not think this treaty should be so construed as to limit 
your discretion in the matter of permitting the estab- 
lishment of such missions and churches as will in your 
judgment afford the Indians full and free opportunity 
for religious instruction and worship. 

The practice seems long established of authorizing. the 
maintenance of missions upon reservations, and this is 
so with respect to the reservation here involved. The 
fact that all this may have been done without protest is 
not material in view of the broad powers of the Secre- 
tary as the executive agent of the United States, the 
guardian of the Indians. 
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From your letter and the papers accompanying it, the 
matter of the consent of the Indians seems to be con- 
sidered a material if not a controlling factor. Under any 
interpretation of the language of Article II of the treaty 
it can not be said that consent is of effect. The article 
limits the right to pass over, settle upon, or reside in the 
reservation to employees of the Government or of the In- 
dians authorized “to enter upon the Indian reservations 
an discharge of duties imposed by law, or the orders of 
the President. ‘ 

A strict and narrow interpretation ot the language of 
Article II would necessarily result in a holding that not 
only is the permission granted to the Presbytery of North- 
ern Arizona unauthorized, but also that the permission 
granted to the missions now on the reservation is, ikewise 
unauthorized and that these are maintained without right 
or legal justification. 

I am of opinion, therefore, that the Secretary of the In- 
terior has discretionary power to grant permission to the 
Presbytery of Northern Arizona to occupy the land set 
apart for the purposes specified. 

Respectfully, 
| HARRY M. DAUGHERTY. 
To the SECRETARY OF THE INTERIOR. 





SETTLEMENT FOR TRANSPORTATION SERVICES REN- 
DERED BY THE BRITISH GOVERNMENT. 


The provisions of the Act of March 8, 1875 (18 Stat. 481), which 
provide for “deducting any debt due the United States from 
any judgment recovered against the United States by such debtor,” 
do not apply to the proposed payment to the British Ministry of 
Shipping of the amount agreed upon in settlement of a claim 
against the War Department for transportation services arising 
out of the war with Germany. 


DEPARTMENT OF JUSTICE, 
June 22, 1921. 
Sir: I have your letter dated April 8, 1921, requesting 
an expression of my opinion as to whether the provisions 
of the Act of March 3, 1875, c. 149, 18 Stat. 481, apply to 
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a proposed payment to the British Ministry of Shipping 
of $32,688,352.62 in settlement of a claim against the War 
Department for transportation services arising out of the 
war with Germany; and if so, whether, in view of the 
situation disclosed in the papers accompanying your letter 
you are authorized to pay to the British Ministry of Ship- 
ping all or any part of said sum of $32,688,352.62, and if a 
part, what part. 

From the papers inties it appears that by the Act 
of Congress approved March 2, 1919, c. 94, 40 Stat. 1272, 
1273, the Secretary of War was empowered, through such 
agent or agency as he might designate, to make equitable 
and fair adjustments and agreements in settlement of 
agreements or arrangements entered into with any foreign 
Government, or the nationals thereof, prior to November 
12, 1918, for the furnishing to the American Expeditionary 
Forces or otherwise, for war purposes, of supplies, mate- 
rials, facilities, services, or the use of property, and for 
the furnishing ‘of any thereof by the United States to any 
foreign Government. 

Pursuant to the authority thus conferred the War De- 
partment, by Brig. Gen. W. D. Connor, entered into an 
agreement with the British Government, by Sir EK. Mani-_ 
fold Raeburn, a special representative of the British Min- 
istry of Shipping, for the payment to said Government of 
$32,577,858.57, with interest at 5 per cent per annum from 
the date of the agreement, March 3, 1921, to the date of 
payment, as a final settlement between the War Depart- 
ment and. the British Ministry of Shipping of all bills, 
accounts, and claims of every nature on the part of either 
party against the other “ for transactions connected with 
the transportation of personnel or materials or other trans- 
portation services arising out of the recent war with Ger- 
many and her allies during the period from April 6, 1917, 
to the date of the agreement.” 

On February 7, 1921, the chairman of the United States 
Shipping Board addressed a letter to the Secretary of the 
Treasury stating that the Shipping Board, through the 
United States Shipping Board Emergency Fleet Corpo- 
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ration, has a claim against the British Ministry of Ship- 
ping amounting to $12,275,711.28, and requesting that the 
Secretary of the Treasury, under the Act of March 3, 1875, 
withhold a sufficient proportion of the proposed payment 
to the British Ministry of Shipping, under the settlement 
with the War Department, until such time as the claim of 
the Shipping Board against the Ministry of Shipping is 
finally adjusted and settled. Although the letter does not 
state the nature of the latter claim, presumably it is for the 
transportation of fuel oil, since the letter recites that the 
claim has not been paid because of an objection to the 
rates charged “ for the shipment of 011.” 

It is proper to observe that the agreement of March 3, 
1921, between the War Department and the British Gov- 
ernment in terms relates to and covers only the claims of 
the War Department against the Ministry of Shipping 
and the claims of the Ministry of Shipping against the 
War Department, and that as to all other claims between 
the two Governments or any of the departments thereof it | 
is mutually exclusive. 

The Act of March 3, 1875, c. 149, 18 Stat. 481, reads as 
follows: 7 

“That when any final judgment recovered against the 
United States or other claim duly allowed by legal author- 
ity, shall be presented to the Secretary of the Treasury 
for payment, and the plaintiff or claimant therein shall be 
indebted to the United States in any manner, whether as 
principal or surety, it shall be the duty of the Secretary 
to withhold payment of an amount of such judgment or 
claim equal to the debt thus due to the United States; 
and if such plaintiff or claimant assents to such set off, 
and discharges his judgment or an amount thereof equal 
to said debt or claim, the Secretary shall execute a dis- 
charge of the debt due from the plaintiff to the United. 
States. But if such plaintiff, or claimant, denies his in- 
debtedness to the United States, or refuses to consent to 
the set-off, then the Secretary shall withhold payment of 
such further amount of such judgment, or claim, as in his 
opinion will be sufficient to cover all legal charges and 
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costs in prosecuting the debt of the United States to final 
judgment. And if such debt is not already in suit, it shall 
be the duty of the Secretary to cause legal proceedings to — 
be immediately commenced to enforce the same, and to 
cause the same to be prosecuted to final judgment with all 
reasonable dispatch. And if in such action judgment shall 
be rendered against the United States, or the amount re- 
covered for debt and costs shall be less than the amount 
so withheld as before provided, the balance shall then be 
paid over to such plaintiff by such Secretary with six per 
cent interest, thereon for the time it has been withheld from 
the plaintiff.” | 

This Act was passed by both Houses without debate, so 
that no help in its interpretation may be gained from the 
proceedings in Congress. The language employed, how- 
ever, is wholly inconsistent with an intention that the Act 
should apply to payments made to foreign Governments. 
This is particularly true of the reference to the payment of 
“ final judgments” against the United States and the dlirec- 
tion to the Secretary of the Treasury to reduce to judgment 
all counter claims of the United States where a set-off is 
not consented to by the claimant or judgment creditor. 
It is, of course, a matter of common knowledge that sov- 
ereign nations do not prosecute their claims against one 
another in the courts, and that by universal practice such 
claims are adjusted through established diplomatic chan- 
nels or specially constituted agencies. 

Again, the language of the statute 1s mandatory and 
_ admits of no exceptions. If it shall be construed to apply 
to a case such as is now presented, then whenever a claim 
is allowed by the United States in favor of a foreign 
nation it will be the duty of the Secretary of the Treasury 
in making payment to withhold the amount of any claim 
which the United States may have against such nation. 
As is well known, this Government exercises a broad dis- 
cretion in determining what claims it will present against 
other nations, and the operation of the statute in such 
matters would seriously interfere with the Government in 
the conduct of its foreign relations. If any inference ean 
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be drawn from the absence of debate on the Act, it 1s that 
Congress never conceived that it would apply to payments 
to foreign nations. 

I am therefore of opinion that the provisions of the 
Act of March 3, 1875, strictly construed do not apply to 
the proposed payment to the British Ministry of Shipping 
under the settlement arrived at between it and the War 
Department. But this view does not prevent the Secre- 
tary of the Treasury, in the exercise of a sound discretion, 
and through the usual diplomatic channels, suggesting that 
the amount due the United States Shipping Board from 
the British Government be withheld in making such pay- 
ment. 

This conclusion makes it unnecessary to consider the 
other questions mentioned in your letter. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 
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[See also Index to Subjects, p. X XT] 
ACETIC ACID, GLACIAL. See Contracts, 10. 


ADMIRALTY. 
Conpvucr or Surrs, Etc. See SuHrprina Boarp. 


ADMISSIONS TAX. See Taxation, 1-6. 


ADULTERATED BUTTER. ; 

1. Taxation.—A grade of butter produced from decomposed or rancid 
cream, which has been neutralized with chemicals before churn- 
ing, is “adulterated butter” within the meaning of section 4 of 
the act of May 9, 1902 (32 Stat. 194) and is taxable as such. 377. 

2. Same.—A grade of butter produced from cream, which is high in 
acid and has a bad odor and which has been neutralized with 
chemicals before churning, is “adulterated butter” within the 
meaning of section 4 of the act of May 9, 1902, supra, and is 
taxable as such. 377. 


AGE LIMIT. 
GOVERNMENT EMPLOYMENT. See CiviL SERVICE, 15. 
PoLicE AND Fire Departments, D: ©. See Districr or 
COLUMBIA, 2. | 


AGRICULTURE, SECRETARY OF. 

AGREEMENT FOR USE or INVENTIONS. See PATENTS, 8. 

AUTHORITY IN THE MatTrer or Grazinac Permits. See Na- 
TIONAL FORESTS, 3. 

PowER TO TRANSFER, ETC., WATER Power Permits. See 
NATIONAL ForEsTs, 1. 

War MATERIAL AND :EQuiIrMENT, TRANSFER FROM War Dkr- 
PARTMENT. See Motor VEHICLES, 1. 


ALASKA NORTHERN RAILWAY. 

Transfer of Office Building to Department of Justice.—The Alaska 
Northern Railway office building at Seward, Alaska, which 
was purchased by the United States under the authority of the 
act of March 12, 1914 (38 Stat. 305), can not be transferred to 
the Department of Justice. 358. 


ALCOHOL. See Liquors, 23. 
_—_ 693 
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ALIEN PROPERTY CUSTODIAN. 

1. Allowances of Claims while Suits Pending.—Where suit is filed 
pursuant to the provisions of section 9 of the trading with the 
enemy act for the recovery of specific enemy property, such 
property must be retained by the Alien Property Custodian 
or by the Treasurer of the United States until the litigation is 
determined; and where suit is instituted to recover a debt, 
funds to the amount of the debt plus probable costs must, if 
available, be retained by the Government, but any surplus 
over such amount is unaffected by the pending suit and remains 
‘free to be dealt with as the law directs. 57. 

2. Authority to Remit Part of Purchase Price of Enemy Property.— 
Under the facts herein set forth, the Alien Property Custodian 
has no right to accept in full settlement of the purchase price of 
property, which was sold under the provisions of the trading 
with the enemy act and the Executive orders pertaining thereto, 
an amount less than the accepted bid of the purchaser thereof. 
577. 

3. Authority to Receive Accrued Benefits under War Risk Insurance.— 
Benefits accruing to alien enemies or allies of enemies under 
the war risk insurance act, the payment of which is deferred 
until after peace, may properly be paid to the Alien Property 
Custodian, but this is unnecessary, as they may just as well 
remain in the Treasury. 66. 

4. Contract of Sale—Capital Stock of K. & E. Neumond (Inc.).—The 
Alien Property Custodian offered for sale at public auction 
certain shares of the capital stock of K. & E. Neumond (lnc.), 
which he had previously seized in accordance with the terms of 
the trading with the enemy act, and as Ludwig Eisemann was 
the highest bidder at such sale, the Custodian executed and 
mailed to him a notice of acceptance of his bid; this constituted 
a contract which is binding upon the Custodian and is enforce- 
able by the bidder. 265. 

See also INcoME Tax, 5, 6. 


ALIENS. 
BENEFICIARIES, WAR Risk INSURANCE. See War Risk INsUR- 
ANCE, 14-22. | 
CrITIzENSHIP. See CITIZENSHIP, ]-4. 
GRAZING Permits. See NATIONAL Forests, 2, 3. 
Passports. See Passports, 1, 2. 
TAXATION OF NONRESIDENT ALIENS. See TAXATION, 15. 


AMERICAN ELECTRO PRODUCTS CO. 
PRODUCTION OF GLACIAL ACETIC Acip. See Conrracts, 10. 


AMMUNITION. 
EXPORTATION OF MACHINERY TO MEXICO FOR MANUFACTURE Of 
ARMS, Etc. See ARMS AND MUNITIONS OF WaR, 1, 2. 


Pd 
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ANNUITIES, ACCRUED. See Civit Service, 14. 


APPOINTMENTS. 
Arp, Coast AND GEOpETIC Survey. See Coast AND GEODETIC 
Survey, l. 
MILITARY PREFERENCE IN Crvi~t APPOINTMENTS. See CIVIL 
SERVICE, 1-4. 
PoticE AND FrreE DEPARTMENTS, JD. C. See District oF 
COLUMBIA, 2. 


APPROPRIATIONS. 
AUTHORITY OF PRESIDENT OVER UNEXPENDED BALANCES. See 
PRESIDENT, l. 


ARIZONA. 
CoMMUNITY Property. See INcomE Tax, 4. 
ESTABLISHMENT OF RELIGIOUS Missions. See NAVAHO TREATY 
RESERVATIONS. 


ARMISTICE. 
SIGNING, DID NOT TERMINATE War. Sce War Risk INSURANCE, 
16. 
ARMS AND MUNITIONS OF WAR. 

1. Exportation of Machinery to Mexico for the Manufacture of Arms 
and Ammunition.—The exportation into Mexico of machinery 
for the use in the construction of a plant for the production of 
arms and ammunition does not fall within the purview of the 
President’s proclamation of July 12, 1919, prohibiting the ex por- 
tation of arms or munitions of war into that country. 132. 

2. Same.—Under the provisions of the act of June 15, 1917 (40 Stat. 
225), as long as a condition of war exists. the President can extend 
a prohibition on exportation to any article which he thinks 
should be restricted. 132. 


ARMY. 

COMPENSATION FOR DisABILiTy, ETC., ‘IN THE Line or Dury.”’ 
See War Risk INSURANCE, 23-31. 

FORMER GOVERNMENT EMPLOYEES, REINSTATEMENT IN CIVIL 
SERVICE. See Civit SERVICE, 5-9. 

GRADE OR RANK OF TcMPORARY OrricERS. See nee. lee 

Nurses. See Hosprracts; War Risx INSURANCE, 30, 31. 

Orricers. See Navy, 1, 2; Crviz SERVICE, 7; CARRIERS, 2. 

REINSTATEMENT IN GOVERNMENT SERVICE OF PERSONS (‘oMm- 
MISSIONED FROM CIiviIL Lire. See Crvit SERVICE, 7. 

TRANSPORTATION AT REDUCED RATES OF OFFICERS’ FAMILIES. 
See CARRIERS, 2. 


ASSIGNMENTS. 
PaTENT Rieuts. See Patents, 1, 2, 12. 
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ATTORNEY GENERAL. 

1. Questions not Arising in Administration of Departments.—Bene- 
ficiaries of War Risk Insurance Injured on Federal Controlled 
Railroads.—The Attorney General declines to express an 
opinion upon the question: propounded by the Secretary of the 
Treasury as to whether a person, who has been injured on a rail- 
road under Federal control and who has received compensation 
under the terms of the war risk insurance act, is barred from 
maintaining a suit brought against a railroad corporation or the 
Director General of Railroads, because the question is not one 
arising in the administration of the Treasury Department. 531. 

2. Same.—Grade or Rank on Retirement of Temporary Officers of 
Navy and Marine Corps.—The Attorney General does not feel 
authorized to answer the question propounded by the Secretary 
of the Navy as to whether the President has the power to revoke 
the temporary appointments of officers of the Army and Marine 
Corps made under sec. 4, act of May 22, 1917 (40 Stat. 35), 
solely for the purpose of affecting the grade or rank on retire- 
ment .of the officers concerned, because it has not been suffi- 
ciently shown that this is a question of law arising in the admin- 
istration of the Navy Department. 220. 

8. Same.—Service Pension Acts.—The Attorney General declines to 
render an opinion at the request of the Secretary of the Interior 
upon certain questions relating to the construction of the service- 
pension acts, because the request is unaccompanied by a state- 
ment of facts from which it appears that the questions presented 
rest upon an actual case arising in the administration of his 
department. 270. 

4. Questions Under Consideration by Courts.—Rai'w y Companies. — 
Extra Compensation for Customs Officers.—The Attorney Gen- 
eral declines to express an opinion upon the question whether 
railway companies and other carriers bringing -n merchandise 
from contiguous foreign territory in cars or other conveyances 
are liable for the extra compensation of such customs officers as 
may be required to perform service in the examination of bag- 
gage or the lading or unlading of merchandise on Sundays or 
holidays, and at other than the regular hours of such officers on 
other days, as the same question is involved in a case now pend- 
ing on appeal to a Federal court. 472. 

5. Same.—It has long been the settled rule of this department not to 
render an opinion upon any question whose answer may bring 
it into conflict with a judicial tribunal, especially while the 
question is under consideration by the courts. 472. 

AvutTHoRITy TO APPROVE LAND TitLeEs. See TrtLe.to Lanp, 1. 
EscHEAT OF UNITED States Bonps. See Bonps, 2. 


AUTOMOBILES. See Motor VEHICLES. 
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AWARDS. 
UNpDER Dent Act. See Contracts, 14. 
UnpER War Risk INsuRANCE Act. See War Risk INSURANCE, 
12s 
BASEBALL ASSOCIATIONS 
Tax ON SEASON TICKETS. See TAXATION, 2. 


BENEFICIARIES. 
ENEMY ALIENS. See WAR Risk INSURANCE, 14-18. 
ENEMY NATIONALS. See War Risk INSURANCE, 19-21. 
IDENTIFICATION BY LETTERS OF DECEASED SOLDIER See War 
Risk INSURANCE, l. | 


BEVERAGES. 
Tax ON NONCARBONATED FRurr Juices. See TAXation, 7-10. 


BONDS. 

1. Escheat under California Statutes.—A registered bond of the 
United States is property within the State of California and 
escheats to that State jf its owner being domiciled there died 
intestate without ‘leaving heirs at law or next of kin; and it 
escheats to the United States only if its owner, at the time of his 
death intestate and without heirs at law or next of kin, was 
domiciled on territory over which the United States retained 
exclusive jurisdiction. 268. 

2. Same.—Under the California statutes an escheat may be en- 
forced in a great variety of ways, and hence as to the proof of 
escheat required to warrant the transfer of a registered bond on 
the books of the Treasury Department the Attorney General 
can not go beyond the general statement that it should consist 
of a transcript of the proceedings in a court of competent juris- 
diction, certified to or authenticated in a manner provided in 
section 905 of the Revised Statutes and sufficient to show com- 
pliance with sections 1269 to 1274a of the California Code of 

: Civil Procedure. 268. 

3. Same.—lIf the judgment declaring that the property has escheated 
is not that of a court of last resort, 1t should also appear that the 
time within which an appeal to a higher court may be taken has 
elapsed. 268. 

4. Same.—Whether the proof of escheat is sufficient to show com- 
pliance with the California statutes is a question which the 
Attorney General can pass upon only in each specific case as it 
arises. 268. | 

5. Liberty Loan Bonds.—Found and Placed in Custody of Treasury 
Department.—A coupon bond of the first Liberty loan having 
been found in the post-office building at Denver, Colo., by a 
post-office employee and forwarded to the Treasury Department, 
it is the duty of the Treasury Department to hold said bond until 
it is claimed by the true owner. 80. 
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BONDS—Continued. | 

6. Same.—Transfer of Registered Bonds.—Under the circum- 
stances herein stated, where a judgment was rendered by a 
District Court of North Dakota against the owner of a registered 
Liberty loan bond and, under the provisions of this judgment 
and the applicable statutes, the bond was sold at public auction 
and a certificate of purchase issued to the purchaser thereof, the 
Treasury Department should transfer the bond in question to 
said purchaser without an assignment from the registered 
owner. 87. 

7. Same.—In this case the district court had jurisdiction over the 
parties to the suit and_its subject matter, and its judgment and 
the proceedings thereunder are not subject to direct or collateral 
attack in any forum. 87. -_ 

8. Same.—Under the circumstances herein stated, where a default 

‘judgment was rendered in the Circuit Court of Bergen County, 
New Jersey, against the owner of certain registered Liberty 
loan bonds and, pursuant to such judgment, the bonds were 
sold and the sale approved by the court, the Treasury Depart- 
ment should transfer the bonds to the purchaser without an 
assignment from the registered owner. 536. 

9. Same.—Where a default decree in an attachment suit was rendered 
in a chancery court of Tennessee against a nonresident owner 
of certain registered Liberty loan bonds, the Treasury Depart- 
ment should not transfer the bonds without an assignment from 
the registered owner until it is ascertained that no application has 
been filed for setting aside such decree within 12 months from 
the rendition thereof. 465. / 

10. Same.—Where a default judgment was rendered in a justice’s 
court of Montana against the owner of certain registered Liberty 
loan bonds, the only service of process being by publication and 
the Christian name of the registered owner being indicated in the 
order of publication only by initial letters, the Treasury Depart- 
ment should not transfer the bonds in question without an 
assignment from the registered owner. 464. 

Form For Liquor PERMITS. See Liovors, 8. 

Issue oF Dup.iicaTE Bonps. See District or CoLtumata, 1. 

Issue FoR Roap AND BripGE Construction. See Porto 
Rico, 1-4. 

IssuE FOR SCHOOL CONSTRUCTION. Sce Porto Rico, d. 

IssUE FOR WORKINGMEN’S HousE ConstTRUCTION. Sce Porto 
Rico, 6. . . 

LEGALITY OF IssuE. See PHILIPPINE ISLANDS, 1-3. 


BRITISH MINISTRY OF SHIPPING. See TRANSPORTATION. 
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BUILDINGS. 

CONTRACT FOR CONSTRUCTION, FOR MANUFACTURING PURPOSES. 
See Contracts, l, 2, 3. 

TitLeE or Unrrep States To Burtpincs ERECTED UNDER PRro- 
CUREMENT ORDER. See CONTRACTS, 6. 

TRANSFER BY WAR DEPARTMENT. See SMITHSONIAN INSTITUTION. 

TRANSFER OF ALASKA NORTHERN RAILWAY Orricg. See ALASKA 
NORTHERN RAILWAY COMPANY. 


BUTTER. See ADULTERATED BUTTER, 1, 2. 


CALCO CHEMICAL CO. 
MANUFACTURE OF TNA. See CONTRACTS, 4. 


CALIFORNIA. 
EscHEAT OF UNITED Srates REGISTERED Bonps. See Bonps, 
1-4. 


CAPITOL BUILDING AND GROUNDS. 
UNSKILLED LABORERS EMPLOYED BY SUPERINTENDENT. See 
Civ1_ SERVICE, 19. 


CARRIERS. 

1. Loans to Railroads to Pay Maturing obligations, etc.—The Inter- 
state Commerce Commission, in certificates it is authorized 
by section 210 of the transportation act of February 28, 
1920, to make and address to the Secretary of the Treasury, may 
include recommendations that loans be made to carriers by 
railroad, subject to the interstate commerce act, to pay maturing 
obligations or refund maturing securities originally issued for 
capital account. 191. 

2. Reduced Rates for the Transportation of Officers’ Dependents.— 
Common carriers have no legal right to furnish reduced fare 
transportation to the Government for the wives and dependent 
children of the officers of the Army, Navy, etc., mentioned in 
section 12 of the act of May 18, 1920 (41 Stat. 604). 368. 

See also ALASKA NoRTHERN Rattway Co.; ATTORNEY GENERAL, 
4; Caicaao, Rock Istanp & Pacrric Raitway Co. 


CARTRIDGE CLIPS, MANUFACTURE. See Contracts, 9. 


CENSUS BUREAU. 
CHIEF STATISTICIAN, VITAL StTaTistTics. See LEAVES OF AB- 
SENCE, l, 2. 


CHATAUQUA ENTERTAINMENTS. See Taxation, 1, 2. 


CHICAGO, ROCK ISLAND & PACIFIC RAILWAY CoO. 

1. Substitution of Collateral securities Covering Government Loan .— 
The Secretary of the Treasury, upon the findings certified by 
the Interstate Commerce Commission, may permit the substi- 
tution of certain securities held as collateral to secure the repay- 


ment of a loan made by the United States to the Chicago, Rock 
89836°—22—Vol. 32-——41 
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CHICAGO, ROCK ISLAND & PACIFIC RAILWAY CO.—Continued. 
Island & Pacific Railway Co., in accordance with section 210 
of the transportation act, 1920, as amended. 574. 

2. Same.—In order to keep the transaction between the parties con- 
fined to the face of the note or agreement, an amendment or 
supplement should be executed by the railway company, in 
the same mannner and with the same force and effect asthe 
execution of the main note ar agreement, requesting the substi- 
tution in pursuance of the certificate of the commission and 
agreeing that the original transaction shall in all respects stand 
unimpaired and without prejudice to any right of the Govern- 
ment over either the remaining securities or those substituted 
the same as if the securities substituted had been originally 
deposited. 574. 


CHILDREN. 
CITIZENSHIP BY ADOPTION. See CITIZENSHIP, 2. 
CITIZENSHIP OF FOREIGN-BORN CHILDREN OF AMERICAN FATHER 
AND ALIEN MoTHER. See CITIZENSHIP, 1, 2. 


CHINA, UNITED STATES COURT FOR. 
EFFEcT OF DECREE OF ADOPTION, ETC. See CITIZENSHIP, 2. 


CHROME. See Contracts, ll. 
CIDER. See Liquors, 20, 21. 
CIGARETTES. See Customs Laws, Il. 


CITIZENSHIP. 

1, Children Born Abroad out of Wedlock of American Fathers and 
Alien Mothers.—A child born out of wedlock, in a foreign 
country, of an American father and an alien mother, and sub- 
sequently legitimated in accordance with the laws of the State 
of its father’s domicile, through marriage of the parents or 
acknowledgment by the father, is a citizen of the United States 
within the meaning of section 1993 of the Revised Statutes. 162. 

2. Same.—Where such child’s claim of American citizenship rests 
upon a decree of adoption and legitimation of the United States 
Court for China it is of no effect, since no jurisdiction has been 
conferred upon that court to enter such decree. 162. 

8. Marriage Abroad of an Immoral Alien Woman to an American 
Citizen.—The proviso in section 19 of the immigration act of 
February 5, 1917 (39 Stat. 889), which declares that the mar- 
riage of an immoral alien female to an American citizen shall 
not invest such female with citizenship, is limited to marriages 
of immoral alien women to American citizens which are solem- 
nized in this country. 

4, Married Woman Coming to this Country to join her Naturalized 
Husband.—Under section 1994 of the Revised Statutes, a mar- 
ried woman who comes to this country to join her husband, who 
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CITIZENS HIP—Continued. 

has been duly naturalized as a citizen of the United States, is 
deemed an American citizen, and her status as such is unaffected 
by the provisions of section 22 of the immigration act of Febru- 
ary 5, 1917 (39 Stat. 891). 209. 

Passports FOR UnNrtEpD STATES (irTizeENs. See Passports, 1, 2. 

RESIDENTS IN ENEMY TERRITORY AS BENEFICIARIES OF WAR 
Risk INsuRANCE. See War Risk INSURANCE, 18. 


CIVIL SERVICE. 

1. Preference in Appointments.—Coast Guard.—Men who served in 
the Coast Guard between April 6, 1917, and August 28, 1919, 
when the Coast Guard operated as a part of the Navy, but who 
were returned to the jurisdiction of the Treasury Department 
before their enlistments expired and were thereafter honorably 
discharged from the Coast Guard, come within the class of ‘‘hon- 
orably discharged soldiers, sailors, and marines’’ to whom prefer- 
ence in appointments to clerical and other positions in the 
Executive branch of the Government is allowed under the act 
of July 11, 1919 (41 Stat. 37). 185. 

2. Same.—Persons who are honorably discharged from their enlist- 
ments in the Coast Guard after service under the jurisdiction 
of the Treasury Department during a time of peace should be 
considered within the class of ‘‘honorably discharged soldiers, 
sailors, and marines” to whom preference in appointments is 
allowed by the said act of July 11, 1919. 185. 

3. Same.—Soldiers, Sailors, Marines, and their Widows.—Reem- 
ployment Register.—By a provision of the deficiency appropria- 
tion act of July 11, 1919 (41 Stat. 37), a preference in the matter 
of appointment to clerical and other positions in the Executive 
branch of the Government is given to honorably discharged 
soldiers, sailors, etc., over all other persons who may be eligible 
toappointment. 174. 

4. Same.—Appointments can not be made from the Civil Service 
Commission’s reemployment register of eligibles without mili- 
tary preference before the regular register of eligibles with 
military preference 1s exhausted. 174. | 

5. Reinstatement of Former Government Employees who Entered 
the Military or Naval Service.—The provision of the naval 
appropriation act of July 11, 1919, which authorizes the rein- 
statement of former Government employees who have entered 
the military or naval service of the United States in the war 
with Germany, applies to all branches of the Government 
service. 52. 

6. Same.—Said provision requires the restoration of a former Gov- 
ernment employee only if his former position is still in existence, 
but it does not require his reinstatement if for any reason the 
position he formerly occupied has ceased to exist. 652, 
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CIVIL SERVICE—Continued. 
7. Same.—The above provision requires reinstatement to their former 


positions under the Government of persons commissioned from 
civil life. 52. 


8. Same.—Under the provision of the naval appropriation act of July 


11, 1919 (41 Stat. 142), which relates to the reinstatement of 
former Government employees who have entered the military 
or naval service of the United States in the war with the German 
Government, application for reinstatement must be made 
within a reasonable time after the applicant has received an 
honorable discharge from such service. 175. 


9. Same.—What constitutes a reasonable time for making applica- 


10. 


11. 


12. 


13. 


14. 


tion for reinstatement is a question of fact, depending upon the 
peculiar circumstances of each case. 175. 

Retirement act.—Deputy collectors of internal revenue may be 
appointed under the act of October 22, 1913 (38 Stat. 208), 
without regard to the civil service act and rules, and are, there- 
fore, not within the scope of the retirement act (41 Stat. 614), 
regardless of whether they are in fact so appointed. 273. 

Same.—Employee on Leave Without Pay.—An employee borne 
on the rolls of the War Department, who was on leave of absence 
without pay when the retirement act became effective, and 
who immediately prior to that time had been on such leave 
for more than one year, was in the classified civil service at the 
effective date of said act. 424. 

Same.—The head of a department has the right to grant to an 
employee in the classified civil service leave of absence without 
pay for a longer period than one year; and such right can be 
restricted only by statute or by Executive order. 424. 

Same.—Federal Employees Attaining Retirement Age with less 
than Fifteen Years’ Service.—By section 6 of the retirement 
act of May 22, 1920, every employee of the classes enumerated 
in section 1 of said act is automatically separated from the serv- 
ice upon arriving at the age of retirement regardless of his 
length of service, unless by certification of the head of his 
department and the approval of the Civil Service Commission 
he is continued in the service. 203. 

Same.—Payment of Accrued Annuity to Deceased Employee’s 
Estate.—Where it was determined on September 13, 1920, 
that a certain employee of the classified civil service was en- 
titled to receive an annuity for disability under the civil serv- 
ice retirement act and such employee died on September 20, 
1920,. prior to the adjudication of the claim, the annuity which 
accrued from the period of September 13 to September 20, 1920, 
may be legally paid to his estate or his legal representative. 
552. 


rd 


Index 





Digest. 603 


CIVIL SERVICE—Continued. 

15. Same.—Persons Beyond the Retirement Age who were not in 
the Service when said Act became Effective.—The Public 
Printer is prohibited by the provisions of the civil service retire- 
ment act of May 22, 1920 (41 Stat. 617), from employing a person 
beyond the retirement age or reinstating a former employee 
beyond the retirement age who was not in the service at the 
time the retirement act went into effect. 553. 

16. Same.—Prohibition Officers——Under section 38 of the national 
prohibition act (41 Stat. 319), prohibition officers and employees 
must, with certain exceptions, be appointed under the civil 
service act and rules, and hence only such of them as must be 
s0 appointed are within the provisions of the retirement act. 


273. : 
17. Same.—The question whether persons in the executive civil 


service are ‘employees in the classified civil service of the 
United States” within the meaning of those words as used 
in the retirement act depends not upon whether they are in 
fact appointed in conformity with the civil service act and 
rules, but whether under the law creating the positions occu- 
pied by them they must be so appointed. 275. 

18. Same.—Unclassified Positions —The President is authorized 
to extend the provisions of the retirement act of May 22, 1920, 
to individuals in the civil service of the United States occupy- 
ing unclassified positions. 207. 

19. Same.—Unskilled Laborers.—The retirement act of May 22 
1920 is applicable to unskilled laborers in the employ of the 
Superintendent of the United States Capitol Buildings and 
Grounds. 311. 


CLAIMS. 
ALLOWANCE OF CLAIMS WHILE SUITS ARE PENDING. See ALIEN. 
PROPERTY CUSTODIAN, I. 
INFRINGEMENT OF PATENT. See PATENTS, 1-3. 
PROCESS AND APPARATUS CLAIMS FOR PATENTS. See PATENTs, 13. 
TIME FOR PRESENTING CLAIMS UNDER WaR MINERALS RELIEF 
Act. See CONTRACTS, 17, 18. 


COAST AND GEODETIC SURVEY. 

1. Appointment of Aid.— Under the provision of section 16 of the act 
of May 22, 1917 (40 Stat. 88), a person now serving temporarily 
as deck officer in the Coast and Geodetic Survey is eligible to 
appointment as aid in said Survey. 308. 

2. Same.—The act (supra) imposes no requirement that the position 

- of aid in the Coast and Geodetic Survey shall be filled by a pro- 
motion from the position of deck officer, and no mere depart- 
mental regulation could impose such a restriction. 308. 

OPERATION OF VESSELS CONSTRUCTED BY EXMERGENCY FLEET 
CORPORATION. See VESSELS, 1. 
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COAST GUARD. 

1. Preference in Appointments.—Men who served in the Coast 
Guard between April 6, 1917, and August 28, 1919, when the 
Coast Guard operated as a part of the Navy, but who were 
returned to the jurisdiction of the Treasury Department before 
their enlistments expired and were thereafter honorably dis- 
charged from the Coast Guard, come within the class of ‘‘ honorably 
discharged soldiers, sailors, and marines” to whom preference 
in appointments to clerical and other positions in the Executive 
branch of the Government is allowed under the act of July 11, 
1919 (41 Stat. 37). 185. , 

2. Same.—Persons who are honorably discharged from their enlist- 
ments in the Coast Guard after service under the jurisdiction 
of the Treasury Department during a time of peace should be 
considered within the class of ‘‘honorably discharged soldiers, 
sailors, and marines” to whom preference in appointments is 
allowed by the said act of July 11, 1919. 185. 

3. Selection of Officers for Temporary Promotion.—The naval appro- 
priation act of July 1, 1918 (40 Stat. 704), does not authorize a 
board of three of the ranking officers of the Coast Guard to select 
“Coast Guard officers for temporary promotion, but such promo- 
tions can be made only by a board consisting of nine rear ad- 
mirals on the active list of the line of the Navy, as provided by 
the naval appropriation act of August 29, 1916 (39 Stat. 578). 208. 


COMMERCE DEPARTMENT. 
SALE OF ABANDONED LIGHTHOUSE Sites. See LIGHTHOUSE 
SITES. 


COMMISSIONED OFFICERS. 
REINSTATEMENT IN GOVERNMENT SERVICE OF PERSONS CoM- 
MISSIONED FROM Civit Lire. See Crvin SERVICE, 7. 


COMMON CARRIERS. See CARRIERS. 
COMMUNITY PROPERTY. See INcomeE Tax, 1-5; Taxation, 12. 


COMPENSATION. 
ExtTrA COMPENSATION FOR Customs OFFICERS. See ATTORNEY 
GENERAL, 4. 
PERSONAL INJURY “SIN LINE oF Duty.’ 
SURANCE, 13, 23, 25, 28-30. 


CONGRESS. 
CONSTRUCTION CONTRACTS REQUIRING AUTHORIZATION OF. See 
(CONTRACTS, 3. 
REPORTS BY GOVERNMENT DEPARTMENTS OF (‘OST OF PUBLICA- 
TION. See WorpDSs AND PHRASES, 17. 


CONSTITUTION. 
SIXTEENTH AMENDMENT. See INCOME TAX. 
EIGHTEENTH AMENDMENT. See Liquors, 4, 5, 29, 32. 


’ 


See War Risk In- 
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CONSTRUCTIVE SERVICE. See Navy, 8. 


CONSULS. 
CERTIFICATION OF Liquor [NvoicEs. See Liquors, 1, 32. 


CONTRACTS. 

1. Authority of Ordnance Department to Complete Unfinished Build- 
ings and Construct New Buildings.—The completion of a build- 
ing now under construction by the Ordnance Department of 
the Army is authorized, if there is a contract for the construction 
thereof which has not been canceled and the work thereon has 
only been suspended, and if there is available an appropriation 
sufficient for the purpose. 155. 

2. Same.—A contract for the construction of permanent buildings and 
equipment for manufacturing purposes is authorized, if there is 
an appropriation sufficient for the purpose, and if in the opinion 
of the Secretary of War such contract is necessary. 155. 

3. Same.—lIn cases wherein contracts have been definitely canceled 
and new contracts are proposed to be made for the purpose of 
completing buildings or constructing new ones only because it 
is anticipated that it would be profitable to the United States 
to do so, such contracts require the authorization of Congress. 
156. 

4. Calco Chemical Co.’s Acceptance of Procurement Order for Man- 
ufacture of TNA.—Upon the acceptance by the Calco Chemical 
Co. of a certain procurement order for the erection of a plant and 
the manufacture of tetranitroaniline issued by the Ordnance 
Department on November 17, 1917, a valid contract was formed 
between that company and the United States. 114. 

5. Same.—The formal contract covering the provisions of said pro- 

curement order, which was executed in January, 1919, is a valid 
contractual obligation of the United States. dating from Novem- 
ber 17, 1917, ite purported date, valid in that it must be treated 
as a ratification of the terms of the contract formed by the 
acceptance of the procurement order and the performance by 
the parties under it; and as to all other conditions therein con- 
tained properly incident to such first contract and its perform- 
ance. 114. 

6. Same.—Government’s Title to Buildings and Land.—The only 
title of the United States to the buildings erected under the 
contract or the land of the contractor is a possessory title, the 
right to possession until the termination of the war. When 
the war terminates, by the express provisions of the contract, 
the buildings go to the contractor free from any titular interest 
of the United States. 114. | 

7%. Same.—So long as the contract in question remains in force both 
parties are governed by its terms as to the use and possession 
of the real estate and buildings thereon, and no night to condemn 
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CONTRACTS—Continued. 


could be exercised by the Government until the contract is 
terminated; but when the contract is completed or terminated, 
upon the determination and declaration of the Secretary of War 
that the land is needed for the construction and operation of a 
plant for the production of explosives or other munitions of war, 
the same may be appropriated under the act of Apnl 11, 1918 
(40 Stat. 518). 114. 


8. Same.—The Secretary of War is vested with full authority to con- 


sider all the circumstances connected with the erection of this 
plant, the right of the company under the contract, the losses 
which it has incurred, or will incur, the benefits which it has 
received, or will receive, and determine a compensation which 
shall be fair and just and thus finally dispose of the entire 
matter. 114. 


9. Manufacture of Cartridge Clips.—Where the Government in 


purchasing cartridge clips entered into contracts which con- 
tained indemnity clause protecting the Government against 
liability under patents, and thereafter purchased certain patents 
which the Munitions Patents Board considered infringed by 
these cartridge clips, no liability attached to the indemnitors, 
and the Government can not proceed against them upon the 
indemnity clause. 321. 


10. Production of Glacial Acetic Acid.—The contract herein set forth, 


which was entered into between the Government and the 
American Electro Products Co. for the erection and operation 
of a plant for the production of glacial acetic acid, is on its face 
legal: butif, in the opinion of the Secretary of War, the situation 
of the parties is such that enforcement of said contract according 
to its letter would be unconscionable, and a satisfactory adjust- 
ment can not be made, the matter should be settled by the 
court. 415. . 


11. Relief in Certain Cases.—Compensation for Losses Incurred in 


Producing Certain Minerals in Foreign Countries.—The pro- 
vision in section 5 of the war minerals relief act of March 2, 1919, . 
(40 Stat. 1274), which authorizes the adjustment of losses 
incurred in ‘‘producing or preparing to produce either manga- 
nese, chrome, pyrites, or tungsten in compliance with the request 
or demand ”’ of certain designated governmental agencies, is not 
limited to the production of such minerals within the United 
States. 7. 


12. Same.—Compensation for Losses Incurred in Producing Ferro- 


manganese.—The producers of ferromanganese do not come 
within the purview of section 5 of the act of March 2, 1919 
(40 Stat. 1274), which authorizes the adjustment of losses sus- 
tained in the production of certain specified minerals, and are, 
therefore, not entitled to reimbursement for losses incurred in 
its manufacture. 34. 
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18. Same.— Modification and Readjustment of Certain Contracts 
for River and Harbor Improvements.—Under section 8 of the 
act of July 18, 1918 (40 Stat. 912), the authority of the Secretary 
of War to modify and readjust certain contracts for river and 
harbor improvements is contractual and when he has exercised 
that authority the rights of any contractor interested become 
@ question of Jaw, and it is the function of the accounting officers 
of the Treasury Department to construe the terms of any such 
contract which may have been modified or readjusted and to 
audit any account submitted for payment thereunder. 491. 

14. Same.— Reopening Final Awards Made Under the Dent Act.— 

. Under the act of March 2, 1919, commonly called the Dent Act, 

which provides relief in cases of contracts connected with the 
prosecution of the war (40 Stat. 1272), the Secretary of War is 
authorized to reopen final awards made under said act and to 
issue new final awards correcting errors of omission in the original 
awards made through the mutual mistake of the contractors 
and the Government. 199. 

15. Same.—Request or Demand is Essential.—Under section 5 of the 
act of March 2, 1919 (40 Stat. 1274), known as the war minerals 
relief act, which authorizes the adjustment of losses incurred 
in producing or preparing to produce the specified minerals 
in compliance with the request or demand of the designated 
governmental agencies, it would be impossible to detail the 

- essentials of the request or demand thus required, for there is 
no standard stated or suggested, and there is practically no 
limit to the different ways in which such request or demand 
can be made. 323. 

16. Same.—By the act (supra) the duty is cast upon the Secretary of 
the Interior to ascertain that a request or demand has been made; 
the form of the request or demand is immaterial so that the fact 
is established to the satisfaction of the Secretary. 323. 

17. Same.—Time for Presenting Claims.—The act of March 2, 1919 

| (40 Stat. 1272), providing relief in cases of contracts connected 
with the prosecution of the war, contains a proviso that it ‘‘shall 
not authorize payment to be made of any claim not presented ° 
before June 30, 1919, but as June 29, 1919—the last day for the 
presentment of claims—fell upon Sunday, and as this is a 
remedial statute and should be hberally construed, the Secre- 
tary of War is authorized to consider and allow proper claims 
presented on June 30,1919. 48. 

18. Same.—Since the act of March 2, 1919, supra, does not provide 
how or to what official or department claims coming properly 
under it should be presented, presentment of such claims, in 
good faith, to the Railroad Administration and to the Auditor 
for the Navy Department on or before June 30, 1919, would be 
sufficient. 49. : 
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CONTRACTS—Continued. 
Dayton Meta Propucts Co. See Patents, 4. 
ENFORCEABLE BY BIDDER. See ALIEN PROPERTY CUSTODIAN, 4. 
PURCHASE OF LAND. See TITLE TO LAND, 1, 2. 
SUBSTITUTION OF COLLATERAL SECURITIES FOR GOVERNMENT 
LoaN. See Cuicaao, Rock Istanp & Paciric RAILWAY 
CO 2: 


_ CONVERSION. 
TERM INSURANCE. See War Risk INSURANCE, 4-10. 


CORPORATIONS, FOREIGN. See INcoME TAX, 7, 8, 11. 
‘“‘COST OF PREPARATION.”’ Sce Worps AND PHRASES, 7. 


COURTS. 
ATTORNEY GENERAL NOT AUTHORIZED TO ANSWER QUESTIONS 
UNDER CONSIDERATION BY COURTS. See ATTORNEY GENERAL, 
4,5, 
Unrrep States Court ror Cuina. See CivizENSHIP, 2. 


CUSTOMS LAWS. 

1. Drawback on Cigarettes.—The Commissioner of Internal Revenue 
is the official charged by the law with the adjudication of claims 
for an allowance of drawback on cigarettes exported from the 
continental limits of the United States, although produced in 
Porto Rico, and he must allow such claims where they are 
established by satisfactory evidence. 487. 

2. Importation of Intoxicating Liquors—TIlegal Importation of Duty- 
Free Merchandise.—Intoxicating liquors and the bottles con- 
taining such liquors are dutiable only when imported in com- 
pliance with the regulations of the Commissioner of Internal 
Revenue. 404. 

3. Same.—The illegal importation of duty-free merchandise consti- 
tutes a fraud upon the customs revenue within the meaning of 
section 4 of the act of June 22, 1874 (18 Stat. 186), and awards 
may be made to informers based on the recovery from any fines, 
penalties, or forfeitures incurred by such illegal importation of 
free merchandise. 404. 

4. Wastage Allowance on Lead Ores.—Under subsection 1, para. 

. graph N, section 4 of the tariff act of 1913 (38 Stat. 198), the 
wastage allowance on the exportation or transfer to a bonded 
manufacturing warehouse of the lead derived from ores which 
have been imported for smelting and refining in a bonded 
warehouse should be computed on the basis of the amount 
charged against the bond as determined by the commercial 
method. 149. 

See also TAXATION, 17, 18; Viratn ISLANDS. 


CUSTOMS SERVICE. | 
Extra COMPENSATION FOR OFFICERS. See ATTORNEY GENERAL, 4. 
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DAYTON METAL PRODUCTS CO. 
INVENTIONS. See PATENTS, 4. 


DECEDENTS’ ESTATES. See Taxation, 11, 12. 
DE FACTO OFFICER. See STATE DEPARTMENT, l, 2. 
DENT ACT. See Contracts, 1], 14-18. 


DEPORTATION. 
UNDER SECTION 19, IMMIGRATION acT. See CITIZENSHIP, 3. 


DESERTION. See MILITARY SERVICE, 1-3. 


DIFFERENTIAL TAX. 
DISTILLED Spirits. See Liquors, 2, 3. 


DISABILITY. 
SOLDIERS, efc. See WAR Risk INSURANCE, 4-10. 


DISCHARGE, HONORABLE. See Miuirary SERVICE, 1. 
DISCOUNT RATES. See FEDERAL RESERVE BOARD. 
DISTILLED SPIRITS. See Liquors, 2, 3, 8, 15; Taxation, 13, 14. 


DISTRAINT. 
As Metnop oF CoLLecTING Tax ON TRANSPORTATION. See 
TAXATION, 21, 22. 
PROPERTY SOLD UNDER, PURCHASE FOR UNITED States. See 
TAXATION, 16. 


DISTRICT OF COLUMBIA. 

1. Bonds issued by the District of Columbia under the acts of Con- 
gress of June 20, 1874, and February 20, 1875 (18 Stat. 116, 332), 
are considered bonds of the United States within the meaning 
of sections 3702 to 3705 of the Revised Statutes, which provide 
for relief on account of destroyed or defaced coupon bonds and 
lost or destroyed registered bonds of the United States. 166. 

2. Police and Fire Departments.—Age Limits for Appointments.— 
Section 4 of the act of January 24, 1920 (41 Stat. 397), gives the 
Comunissioners of the District of Columbia exclusive authority 
to determine and fix the minimum and maximum age limits 
within which original appointments to the police and fire de- 
partments may be made and the civil-service rules providing 
that preference should be given to honorably discharged vet- 
erans without regard to age have no application to these branches 
of the service. 157. 


DIVIDENDS, STOCK. See NatTionat BankKs, 1. 
DRAFT DESERTERS. See Miuirary SERVICE, 2, 3. 
DRAWBACK. See Customs Jaws, 1. 


“DUTY, IN THE LINE OF.’”’ See Worps anv Purases, 9, 10. 
150423°—19—voL 32-39 
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EMERGENCY FLEET CORPORATION. Sec SHipping Boarp; VEs- 
SELS, 1. 


EMERGENCY LEGISLATION. See Navy, 10-13. 


EMINENT DOMAIN. 
APPROPRIATION OF LAND BY SECRETARY OF War. See CONTRACTS, 
7, 8. 


ENEMY NATIONALS. 
BENEFICIARIES, WaR Risk INsurANCE. See War Risk Insur: 
ANCE, 19-22. 


ENEMY PROPERTY. See ALIEN PRoPERTY CusTonian, 1, 2, 4. 


ENEMY TRUSTS. 
IncomME Tax. See Income Tax, 5, 6. 


ESCHEAT. 
Bank Funps, PENNSYLVANIA. See NATIONAL Banks, 2, 3. 
UniITED StTaTEs REGISTERED Bonps, CALIFORNIA. See Bonps, 1. 


ESTATE TAX. See Taxation, 11, 12. 


EVIDENCE. 
LETTERS OF DECEASED SOLDIER IDENTIFYING BENEFICIARIES. 
See War Risk INSURANCE, 1. 


EXAMINATIONS. See Nava Acapemy, 1, 2, 3. 
EXCISE TAX. See TAXatTIon, 17-19. 


EXECUTIVE DEPARTMENTS. 
Ricut oF HEAps oF DEPARTMENTS TO GRANT LEAVE WitrHout 
Pay. See Civit Service, 12. 
TRANSFER OF GOVERNMENT Property. See GOVERNMENT 
PRoPERTY, 1, 2. | 


EXECUTORS AND ADMINISTRATORS. 
Estate Tax. See Taxation, 11. 


EXPLOSIVES. 
MANUFACTURE OF TNA. See Conrracts, 4, 5. 


EXPORTATION. 
Leap. See Customs Laws, 4. 
Liquors. See Liquors, 4, 5, 33. 
MACHINERY FOR MANUFACTURE oF ARMS. See ARMS AND Munr- 
TIONS OF WaR, 1, 2. 
Tax ON ARTICLES SOLD By MANUFACTURERS. See TAXATION, 19. 
War TAX ON TRANSPORTATION. See TAXATION, 21-23. 


FARM LOAN ASSOCIATIONS. See NaTIONAL Farm Loan Asso- 
CIATIONS., 
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FEDERAL EMPLOYEES. 
LEAVE WitHouT Pay, RETIREMENT. Sec Civit SERVICE, 11, 12. 
REACHING RETIREMENT AGE witH Less THAN I irTEEN YEARS 
SERVICE. Sce Civit SERVICE, 13. 
REINSTATEMENT AFTER MILITARY OR NAVAL SERVICE. See CIVIL 
SERVICE, 5-9. 


FEDERAL ESTATE TAX. Sce Taxation, 11, 12. 


FEDERAL GOVERNMENT. 
RIGHT OF GOVERNMENT IN INVENTIONS OF ITS OFFICERS AND 
EMPLOYEES. See PATENTs, 8, II. 


FEDERAL JUDGES. 
Tax ON SALARIES. See INcoME Tax, 12. 


FEDERAL LAND BANKS. See Taxation, 20. 

FEDERAL POWER COMMISSION. See NATIONAL Forests, 1. 
FEDERAL RESERVE ACT. Sce FEDERAL RESERVE Boarp. 
FEDERAL RESERVE BANKS. Sce FEDERAL RESERVE BOARD. 


FEDERAL RESERVE BOARD. 

Regulation of Discount Rates of Federal Reserve Banks.—The 
Federal Reserve Board has the right, under the powers conferred 
by the Federal reserve act, to determine what rates of discount 
should be charged from time to time by a Federal reserve bank, 
and, under their powers of review and supervision, to require 
such rates to be put into effect by such bank. 81. 


FEDERAL WATER POWER ACT. See Nationa Forests, 1. 
FERROMANGANESE. See Contracts, 12. 


FERRYBOATS. 
TAX ON TRANSPORTATION. See TAXATION, 2], 22. 


FESSENDEN INVENTIONS. See Patents, 8. 


FIRE DEPARTMENT, DISTRICT OF COLUMBIA. Sce District 
OF COLUMBIA, 2. 


FIRST NATIONAL CORPORATION OF BOSTON. 

Use of Word ‘‘ National ’’ in its Title-—The First National Cor- 
poration of Boston, a corporation organized under the laws of 
Massachusetts with power to act as broker in dealing in personal 
property of every kind and description, is not entitled by reason 
of the inhibitions of section 5243 of the Revised Statutes to use 
the word ‘‘national”’ inits title. 473. 


FISH. 
TRANSPORTATION IN FOREIGN VESSELS. See VESSELS, 2. 


FLOOR TAX ON LIQUORS. See Liquors, 7, 10, 10. 
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FOREIGN CORPORATIONS. 
SOURCES OF INCOME. See INcuME TAX, 7, 8, ll. 


FOREIGN PARTNERSHIPS. 
Sources oF INcomg. See INcomge Tax, 9, 10. 


FOREST MANUAL, NATIONAL. Sec NaTIoNAL Forests, 2. 


FRUIT JUICES. 
Tax ON Borrtep NONCARBONATED JUICES. See TAXATION, 7-10 


GAS WELLS. See MINEs, OILS AND GAs WELLS. 


GENERAL ELECTRIC CO. : 
MoBILE GENERATOR OuTFit. Scc PATENTS, 9. 


GLACIAL ACETIC ACID. Sce Contracts, 10. 
GOVERNMENT. See also ENTRIES BEGINNING WITH WORD FEDERAL. 


GOVERNMENT BUILDINGS. 
TRANSFER BY SECRETARY OF War. See SMITHSONIAN INSTITU- 
TION. 


GOVERNMENT CLERKS. See Civit SERVICE. 
GOVERNMENT CONTRACTS. See Contracts. 


GOVERNMENT MESSAGES. 
LocaL BILLING BY TELEGRAPH COMPANY. See WESTERN UNION 
TELEGRAPH COMPANY. 


GOVERNMENT PROPERTY. 

1. Transfer from one Department to Another.—There is no legal 
objection to the mere transfer from one bureau or department 
of the Government to another department of real or personal 
property no longer needed for the purposes for which it was 
appropriated. 6511. 

2. Same.—-Such a transfer is not a sale and is not open to the objec- 
tion that public property can not be disposed of without the 
authority of Congress. 511. 


GOVERNMENT RIGHTS IN INVENTIONS. See Patents, 4-11. 
GRAZING PRIVILEGES. See NatIonau Forests, 2, 3. 


GREAT BRITAIN. | 
MINISTRY OF SHIPPING. See TRANSPORTATION. 


HIGHWAYS, IMPROVEMENT OF. See Motor VEHICLES, 1. 
HONORABLE DISCHARGE. See MiuiTary SERVICE, 1. 


HOSPITALS. 

Facilities for Disabled Soldiers, Sailors, etc.—The Secretary of 
the Treasury is not authorized to provide hospital and sanatorium 
facilities for discharged sick and disabled soldiers, sailors, 
marines, or Army and Navy nurses unless they are patients of 
the War Risk Insurance Bureau; that is, entitled to compen- 
sation under the war risk insurance act. 31. 
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HOSTETTER'S BITTERS. See Liquors, 10. 


HYDROELECTRIC POWER. 
ASSIGNMENT OF PERMITS. Sce NATIONAL ForEsts, 1. 


HYGIENE BOARD. See INTERDEPARTMENTAL HYGIENE BOARD. 


IDAHO. 


COMMUNITY PROPERTY. Sce INCOME Tax, 4. 


IMMIGRATION ACT, 1917. 
SECTION 19. See CiTIZENSHIP, 3. 
SECTION 22. See CITIZENSHIP, 4. 


IMPORTATION. 


D 


uTY FREE MERCHANDISE. See Customs Laws, 3. 


Leap Ores. See Customs Laws, 4. _ 
‘Liquors. See Customs Laws, 2; Liquors, 17, 33. 


“IN THE LINE OF DUTY.” 
INTERPRETATION OF PHRASE. See WORDS AND PHRASES, 9, 10. 


INCOME TAX. 
1. Community Property.—The earnings of husband and wife domi- 


ciled in Texas are community income, and such husband and 
wife in rendering separate income-tax returns may each report 
as gross income one-half of the total earnings of the husband and 
wife. 298. 


2. Same.—The income from separate property, except the increase, 


rents, and revenues from lands, is community income, and 
therefore husband and wife domiciled in Texas, in rendering 
separate income-tax returns, may each report as gross income 
one-half the total income from separate property, except the 
increase, rents, and revenues from land held separately. 298. 


3. Same.—The income from community property as defined in article 


4622, Vernon’s Sayles’ Texas Statutes, is community income, 
and therefore husband and wife domiciled in Texas, in rendering 
separate income-tax returns, may each report as gross income 
one-half the total income from such community property. 298. 


4. Same.—In Washington, Arizona, Idaho, New Mexico, Louisiana, 


and Nevada the husband and wife domiciled therein, in render- 
ing separate income-tax returns, may each report as gross income 
one-half of the income which under the laws of the respective 
States becomes, simultaneously with its receipt, community 
property; this is not based upon any statute enacted subsequent 
to March 1, 1913, and applies under income-tax acts prior to the 
revenue act of 1918. 435. 


5. Enemy Trusts—As to enemy property conveyed to or seized by the 


Alien Property Custodian, the Custod.an is not such a trustee or 
fiduciary as is required by the law to make returns or pay income 
taxes; he is merely an official or agent of the Government. 249. 
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6. Same.—Before enemy trusts are returned to their former owners, the 
Treasury Department may ascertain the taxes due on the income 
which accrued on such property during the time it was held by 
the Alien Property Custodian and require them to be paid. 249. 

7. Foreign Corporations and Partnerships—Source of Income.—A 
corporation, organized under the Jaws of Scotland, manufactures 
or partially manufactures articles in this country which are sold 
in England, after they are exported to Glasgow, Scotland, where 
they are finished atthe homemill. Thereishere no gross income 
from sources within the United States within the meaning of the 
revenue act of February 24, 1919 (40 Stat. 1057); also the income 
which may accrue to such corporation in England by the gale of 
logs purchased in the United States is not income from sources 
within the United States. 336. 

8. Same.—Where a corporation, organized under the laws of England, 
purchases goods in England and sells them within the United 
States through the medium of a New York corporation, the 
gross income from such business is income from sources within 
the United States, and is to be estimated in the same way that 
such income is estimated where both manufacture and sale are 
had within the United States. 336. 

9. Same.—Where a partnership organized in England, whose princi- 
pal office is at Liverpool, England, maintains a branch office at 
Dallas, Tex., which does not make any sales, but buys cotton in 
the JJnited States and ships it to the home office in England 
for disposition, the gross income from such business is not 
derived from sources within the United States. 336. 

10. Same.—A partnership organized in England, having its home office 
in London, maintains a branch office in New York City in charge 
of a member of the firm resident in that city. The business of 
the firm is that of commission merchant in raw furs, and its 
income is derived from commissions on the proceeds from sales . 
of furs consigned toit. The principal function of the New York 
branch office is to solicit consignments of raw furs to the firm at 

’ London, but it also does various other things incident to the busi- 
ness of the firm, such as making disbursements to the consignors, 
attending to the shipments, etc. In such case only the income 
of the partner resident within the United States is taxable. 337. 

11. Same.—A corporation organized under the laws of Great Britain, 
with its home office at Manchester, England, operates a line of 
freight steamships between Philadelphia, Pa., and foreign 
ports. It has no office in the UnlIted States, but consigns its 
steamships to certain agents at Philadelphia, who see to the 
entry and clearance of each steamer and the discharge and loading 
of the cargo and supplies, collect such part of the freight as is 
prepayable in this country for the ocean carriage, deduct the 
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Index—Digest. 615 


INCOME TAX—Continued. 
amount of the agents’ disbursements and charges for their serv- 
ices and remit the balance to the steamship corporation at 
Manchester upon the departure of the vessel. Said corporation 
derives income from sources within the United States to the ex- 
tent that it derives income from freight and passenger traffic 
originating within the United States. 337. 

12. Salaries of Federal Judges Appointed after Passage of Act Levy- 
ing Income Tax.—The salaries of the judges of the Supreme and 
inferior courts of the United States appointed subsequent to the 
enactment of the revenue act of 1918 are subject to the income 
tax imposed by that act. (40 Stat. 1057, 1065.) 248. 

13. Taxes on Estates.—Not Deductible from Income Tax.—The 
Federal estate tax is not deductible under the provisions of 
paragraph 3 of section 214 (a) of the revenue act of 1918 (40 
Stat. 1067), In computing the income of estates of deceased 
persons for the purpose of taxes under the provisions of section 
219 (a) of said act (40 Stat. 1071). 167. 


INDIAN BESERVATIONS. Sce Navaso Treaty RESERVATION. 
INDUSTRIAL ALCOHOL. See Liquors, 23. | 


INFORMERS. 
Awarps To. See Customs Laws, 3. 


INHERITANCE TAX. See Taxation, 11, 12. 


INJURIES. 
“In THE Line or Duty.” See War Risk INsuRANCE, 23-31. 


INSURANCE. See War Risk INSURANCE. 


INTERDEPARTMENTAL SOCIAL HYGIENE BOARD.— Executive 
order of July 1, 1918, which directs that “all sanitary or public 
health. activities carried on by any executive bureau, agency, 
or office, especially created for or concerned in the prosecution 
of the existing war, shall be exercised under the supervision 
and control of the Secretary of the Treasury,’’ does not apply 
to the Interdepartmental Social Hygiene Board. 372. 


INTERIOR, SECRETARY OF. 
AUTHORITY TO GRANT PERMISSION TO ESTABLISH RELIGIOUS 
Missions. See Navaso Treaty RESERVATIONS. 
Duty In RELATION TO RELIEF IN ContTRactT Cases. See Con- 
TRACTS, 16. 


INTERNAL REVENUE. 
Deputy CoLLectors, RETIREMENT. See Civiz Service, 10. 
METHODS OF COLLECTING TAX ON TRANSPORTATION. See Taxa- 
TION, 21, 22. 
PURCHASE FOR UNITED States OF PROPERTY SOLD UNDER DIs- 
TRAINT. See TAxaTION, 16. 
89836°—22—VOL. 32——42 
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INTERNAL REVENUE—UContinued. 
Stamp Tax. See TAXATION, 20. 
Suit To Recover ReEFuNDED Taxes. See Liquors, 10. 
Tax ON BEVERAGES. See TAXATION, 7-10. 
TAXATION OF NONRESIDENT ALIENS. See TAXATION, 15. 


INTERNAL REVENUE COMMISSIONER. 
ADJUDICATION OF CLAIMS FOR DRAWBACK. See Customs Laws, 1. 
Autnority To Limir PERMiITs FOR MANUFACTURE OF LIQUORS 
AS MEDICINE. See Liquors, 27. 

Form or Bonp For Liquor Permits. See Liquors, 8. 
PERMITS FOR MANUFACTURE OF Liquors, ETC. See Liquors, 26. 
PERMITS FOR THE SALE OF INDUSTRIAL ALCOHOL. See Liquors, 23. 
PERMITS FOR SALE OF Liquor. See Liquors, 22. 


INTERSTATE COMMERCE. 
Liquors DESTINED FOR FOREIGN COUNTRIES. Sce Liquors, 12. 


INTERSTATE COMMERCE COMMISSION. 
FINDINGS UNDER TRANSPORTATION Act. See Cutcaco, Rock 
IstAND & Paciric Rattway Co., 1, 2. 
RECOMMENDATIONS FOR LOANS TO RAILROADS. See CARRIERS, 1. 
VACANCIES FILLED AFTER ADJOURNMENT OF SENATE. See Re- 
cESS APPOINTMENTS. | 


INTERNATIONAL CONVENTIONS. 
: ATTENDANCE BY GOVERNMENT OFrFiciAL. See LEAVES oF AB- 
SENCE, l, 2. 


INVENTIONS. See PATENTs. 


IRRIGATION. 
IMPERIAL VALLEY. See YUMA RECLAMATION PROJECT. 


JOINT STOCK LAND BANKS. See Taxation, 20. 


JUDGES, FEDERAL. 
SALARIES. See INcoME Tax, 12. 


JUDGMENT. 
Crrcuir (ourRT BERGEN County, N. J., SALE or REGISTERED 
Liperty Loan Bonps. See Bonps, 8. 
District Court, NortH DAKOTA, SALE OF LIBERTY LOAN Bonps. 
See Bonps, 6, 7. 
ESCHEATED Bonps. Sere Bonps, 3. 


JUSTICE, DEPARTMENT OF. 
TRANSFER oF Burtpinc. See ALASKA NORTHERN RAILWAY. 


LABOR DEPARTMENT. 
REALLOTMENT OF UNEXPENDED APPROPRIATIONS. See PRESI- 
DENT, 1. 
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LABORERS, UNSKILLED. See Civ Service, 19. 
LAGUNA DAM. See Yuma REcLAMATION PROJECT. 
LAND BANKS. See Taxation, 20. 


LANDS. See LigHTHOUSE Sires; NAVAL Lanps; Tite To Lanp, 1, 2; 
Yuma RECLAMATION PelEOt 


LEAD. 
WasTAGE ALLOWANCE ON ExportaTion. Sce Customs Laws, 4. 


LEASES. 
NavaL Lanps. See NavaAL LANDs. 


LEAVES OF ABSENCE. 

1. Government Official Attending an ivieinaensl Conference in an 
Unofficial Capacity.---The Chief Statistician for Vital Statistics 
of the Census Bureau may be granted leave of absence without 
pay for a period sufficient to enable him to attend in an unofficial 
capacity an international commission which is to meet in 
Paris for the purpose of revising the nomenclature of diseases 
and causes of death, no expense to the Government being en- 
tailed thereby. 309. 

2. Same.—The Chief Statistician for Vital Statistics of the Census 
Bureau may, if granted leave of absence without pay to attend 
the conference, be permitted to accept from the Red Cross, or 
some other agency outside the Government, an amount equal 
to that which he would receive as salary in the bureau if not 
placed on leave without pay. 309. 

3. Leave Without Pay.—The head of a department has the right to 
grant to an employee in the classified civil service leave of 
absence without pay for a longer period than one year; and 
such right can be restricted only by statute or by Executive 
order. 424. 

4. Same.—Retirement Act.—An employee borne on the rolls of the 
War Department, who was on leave of absence without pay 
when the retirement act became effective and who immediately 
prior to that time had been on such leave for more than one 
year, was in the classified civil service at the effective date of 
said act, 424. 


LEGISLATION. 
APPROVAL OF BILLS By PRESIDENT AFTER ADJOURNMENT OF 
ConGREss. See PRESIDENT, 2. 


LIBERTY LOAN BONDS. See Bonps, 5-10. 
LICENSE TO USE PATENT. See Patents, 3, 9, 10. 


LIGHTHOUSE SITES. 
Disposition of Abandoned Sites.—The Department of Commerce 
is authorized under the act of March 4, 1913 (37 Stat. 1017), to 
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LIGHTHOUSE SITES—UContinued. 
sell in the manner prescribed thereby lands reserved for light- 
house sites whenever for adininistrative reasons it is determined 
the same can not be profitably used in the work of the Light- 
house Service. 488. 


LIQUORS. 

1. Certification of Liquor Invoices.—Consuls may certify invoices 
covering shipments to both the Philippines and the Virgin 
Islands of intoxicating liquors for nonbeverage purposes, pro- 
vided the laws of those islands and the regulations issued there- 
under are first complied with. 258. 

2. Differential Tax on Distilled Spirits ——The Government looks 
only to the distiller for the collection of the so-called differential 
tax levied on distilled spirits under section 600 (a) of the revenue 
act of 1918 (40 Stat. 1105), and such tax can not be asserted 
against the distiller if the distilled spirits were actually with- 
drawn for nonbeverage purposes. 522. 

3. Same.—Where, however, distilled spirits are withdrawn for non- 
beverage purposes and are subsequently diverted to beverage 
purposes with the knowledge or connivance of the distiller, the 
distiller is liable for the so-called differential tax if there is 
shown to be a reasonable presumption of knowledge on his part 
that such distilled spirits would be diverted to other than non- 
beverage purposes by those coming into possession of them. 
522. 

4. Export of Liquor after the Effective Date of the Eighteenth Amend- 
ment to the Constitution.—The transportation of intoxicating 
liquor within and the exportation thereof from the United States 
for beverage purposes will be prohibited after the eighteenth 
amendment to the Constitution becomes effective, and, after the 
effective date of the national prohibition act, it will be unlawful 
to withdraw such liquor from bond for export or for any purpose 
that requires transportation when the liquor is intended for 
beverage purposes. 92. 

5. Export of Liquors in Bonded Warehouses.—Liquors shipped to the 
United States prior to September 1, 1917, and placed in bonded 
warehouses under the provisions of joint resolution No. 99, 
approved October 6, 1917, may now by virtue of section 600 (b) 
of the revenue act of 1918 be lawfully exported, although more 
than one year has elapsed from their entry into the United 
States, the prohibition of the exporting of liquors under the 
eighteenth amendment to the Constitution not having yet be- 
come effective. 62. 

6. Same.—Opinion of March 18, 1919 (31 Op. 392), modified. 62. 

%7. Floor Tax on Vermuth.—Vermuth, the basis of which consists of 
white wine fortified by spirits, is subject only to the floor tax on 
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LIQUORS—Continued. 
wines imposed by section 310 of the war revenue act of October 
3, 1917 (40 Stat. 311). 109. 

8. Form of Bond for Liquor Permits —-_Bond known as Form 738 
which was formerly in use under the war prohibition act, if sub- 
stituted for the present bond known as Form 1408, would be 
legally sufficient to.secure compliance with Title II of the na- 
tional prohibition act and the internal revenue laws relating to 
distilled spirits and wines. 365. 

9. Same.—Form 738 and Form 1408 are forfeiture bonds and hence 
the surety on either bond would be liable for the face value 
thereof and, upon breach of the conditions in either bond, the 
Government would be entitled to recover the taxes and penal- 
ties provided for by law. 365. 

10. Hostetter’s Bitters.—Suit to Recover Refunded Floor Taxes and 
Penalties.—Floor taxes with penalties were assessed against the 
Hostetter Co. upon the ground that its product, known ‘as Hos- 
tetter’s Bitters, containing alcohol, was not sufficiently medi- 
cated to render it a medicine as distinguished from a beverage. 
Said taxes and penalties were paid but were subsequently 
refunded to the company. Upon the facts submitted, a suit to 
recover the amount refunded can not. be successfully prosecuted 
by the Government. 481. 

11. Importation of Intoxicating Liquors —Intoxicating liquors and the 
bottles containing such liquors are dutiable only when imported 
in compliance with the regulations of the Commissioner of 
Internal Revenue. 404. 

12. Liquor in Transit Through the United States Destined for For- 
eign Countries.—The national prohibition act applies to all the 
territory of the United States that is not otherwise excepted 
from its operation, and extends to all waters within its territorial 
limits, including a marine league from the shore. 419. 

13. Same.—The national prohibition act prohibits in transit ship- 
ments of intoxicating liquors for beverage purposes touching at 
the ports of or moving through the United States, though same 
originate in and are destined to foreign countries. 419. 

14. Same.—The provisions of section 3005 of the Revised Statutes do 
not apply to intoxicating liquors for beverage purposes. 419. 

15. Liquors on Board American Ships.—The floor tax imposed by 
section 303 of the war revenue act (40 Stat. 309), and the floor 
tax imposed by section 604 of the revenue act of 1918 (40 Stat. 
1107), apply to distilled spirits produced in or imported into the 
United States which were, at the effective dates of these Acts, 
held on board American ships for sale on such shipboard, whether 
the ships on which such spirits were held were at dock in this 
country, on the high seas, or in foreign waters. 332. 
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LIQUORS—Continued. 

16. Same.—The national prohibition act (41 Stat. 305) applies to 
persons on board American ships, whether in American waters, 
on the high seas, or in foreign waters. 332. 

17. Listed as Sea Stores on Vessels.—Liquors which are prohibited 
importation, but which are properly listed as sea stores on 
American vessels arriving in ports of the United States, may be 
required to be placed under seal by the boarding officer and 
kept sealed during the entire time of the vessel’s stay in port, 
no part thereof to be removed from under seal for use by the 
crew at meals or for any other purpose. 96. 

18. Same.—So long as such liquors are properly listed as sea stores 
on foreign vessels arriving in ports of the United States, and are 
not excessive in quantity, the daily distribution thereof to the 
crews on board vessels can not properly be interfered with by 
this Government; but the bringing of such liquors on shore, 
even by the members of the crews to whom they are issued, will 
be unlawful and subject the offender to prosecution. 96. 

19. Same.—Excessive, or surplus, liquor stores on foreign vessels 
arriving in ports of the United States are subject to seizure and 
forfeiture. 96. 

20. Manufacture, Sale, and Possession of Cider.—The term ‘ non- 
intoxicating cider and fruit juices” occurring in section 29, 
Title II, of the national prohibition act (41 Stat. 316), means 
cider and fruit juices containing less than one-half of | per cent 
of alcohol. 353. | 

21. Same.—The result of the provisions of the national prohibition 

act dealing with cider is as follows: 

(1) The making of cider containing less than one-half of 1 per 
cent of alcohol by pressing the juice of apples is not unlawful; 

(2) The sale for beverage purposes of cider containing as much as 
one-half of 1 per cent of alcohol is unlawful; 

(3) Preserved sweet cider may be sold as a beverage, provided the 
maker obtains a permit to manufacture preserved sweet cider; 

(4) One who makes cider may keep it in his possession without 
regard to the amount of alcohol it afterwards contains as a result 
of fermentation, so long as he holds it only for use in his home 
or for sale to one having a permit to make vinegar. 353. 

22. National Prohibition Act—Issuance of Wholesale Permits.— 
Under the national prohibition act the authority of the Com- 
missioner of Internal Revenue to issue permits for the sale in 
wholesale quantities of intoxicating liquor is limited to manu- 
facturers and wholesale druggists. 392. 

23. Same.—The authority of the Commissioner of Internal Revenue 
to issue permits for the sale in wholesale quantities of indus- 
trial alcohol is limited to manufacturers and wholesale druggists 
if said alcohol is fit for beverage purposes; but not if it is dena- 
tured so as to be unfit for such purposes. 392. 
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LIQUORS—Continued. 
24. National Prohibition Act—Use of Liquors in the Manufacture of 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


Medicinal Preparations, etc.—The word “liquor” as used in 
section 4, Title II, of the national prohibition act, means liquor 
as defined in section 1, Title II, of said act. 361. 

Same.—There is no authority for prohibiting the use of such 
liquors in the manufacture of the medicinal preparations and the 
other articles enumerated in paragraphs (b), (c), and (d) of 
section 4, Title II, of the national prohibition act. 361. 

Permits for the Manufacture and Sale of Liquors for Medicinal 
Purposes—Quantity of Liquor Sold on Prescriptions.—The 
Commissioner of Internal Revenue is authorized under the 
national prohibition act to issue permits for the manufacture of 
whisky, beer, wine, and the other liquors enumerated in section 
1 of Title II of said act, with an alcoholic content in excess of 
one-half of 1 per cent, for medicinal purposes. 467. 

Same.—The Commissioner of Internal Revenue and the Secre- 
tary of the Treasury are without authority to limit, either locally 
or for the country as a whole, the number of permits to be issued 
for the manufacture or sale of liquor for medicinal purposes. 467. 

Same.—Except in the case of spirituous liquor, the quantity of 
liquor that may be prescribed by a physician in a given emergency 
or during a given period of time can not be limited by regulation, 
but a regulation may limit the quantity of liquor of any kind 
which may be called for by a single prescription. 467. 

Search and Seizure—Vessels Engaged in Foreign Commerce.— 
The authority of a State officer to go on board a vessel engaged 
in foreign commerce for the purpose of making searches and 
seizing liquors thereon is not affected by the eighteenth amend- 
ment to the Constitution. 159. 

Same.—Federal statutes give the Federal officials control of ves- 
sels entering ports of the Uniced States until they have been 
properly inspected and completely moored, but after such vessels 
have been inspected and moored there is no Federal statute 
whereby proceedings can be had and arrests made of those who 
board such vessels against the consent of the masters. 159. 

Same.—After such vessel has been properly inspected and com- 
pletely moored, those boarding it are subject to the police laws 
of the State, and hence by the laws of the State must be deter- 
mined the right of a State officer to board the vessel. 159. 

Shipments of Liquor into the Philippines and the Virgin Islands.— 
Under the eighteenth amendment to the Constitution the con- 
sular officials of the United States should not certify invoices 
covering shipments of intoxicating liquors for beverage pur- 
poses into the Philippines and the Virgin Islands. 258. 

Virgin Islands—Enforcement of Liquor Laws.—The collector of 
customs at St. Thomas, Virgin Islands, is charged with the 
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enforcement of such local laws of the Virgin Islands as are 
within the scope of his duty as such collector, provided such 
laws are compatible with the provisions of the eighteenth 
amendment to the Constitution, but where no duty is imposed 
upon him by a positive and valid law or regulations of the Virgin 
Islands, or of the Congress of the United States, he is charged 
with no responsibility with respect to the enforcement of the 
eighteenth amendment. 422. | 

34. War Prohibition Act—Sale of Warehouse Certificates Represent- 
ing Whiskey.—The sale of warehouse certificates on whiskey 
held in bond, and subject to the payment of tax before it can 
be removed, is not a sale of whiskey for beverage purposes 
within the meaning of the war prohibition act of November 21, 
1918 (40 Stat. 1046), and is not prohibited. 28. 


LOANS. 
SUBSTITUTION OF COLLATERAL SECURITIES FOR GOVERNMENT 
Loans. See Cuicaao, Rock Istanp & Pacrric Rarmway 
Co., 1, 2. 
SUSPENSION BY WAR FINANCE CORPORATION. See WAR FINANCE 
CORPORATION, 1. . 


LOSSES IN PRODUCING MINERALS. See Contracts, 11, 12, 15-18. 


LOUISIANA. 
CoMMUNITY Property. See INcOoME Tax, 4. 


MANGANESE. See Contracts, 11. 


MANUFACTURING PURPOSES. 
BUILDING AND EQUIPMENT AUTHORIZED. See Contracts, 2. 


MARINES. 
Hosprrau Facies. See Hosprrazs. 
PREFERENCE IN APPOINTMENTS. See Civit SERVICE, 2, 3. 
Rank OF TEMPORARY OFFICERS ON RETIREMENT. See Navy, 1-3. 


MEDICINAL PURPOSES. 
MANUFACTURE OF LIQUORS FOR MEDICINAL PuRposEsS. See 
Liquors, 26. 
Use or Liquors IN MANUFACTURE OF MEDICINES. See Liquors, 
24, 25. 


MERCHANT MARINE ACT, 1920. SeeSuippina Boarp; VEssEtzs, 2, 
METROPOLITAN OPERA HOUSE BOXES. See Taxation, 3. 


MEXICO. 
EXPORTATION OF MACHINERY FOR MANUFACTURE OF ARMS, ETC. 


See ARMS AND MunITIONsS oF War, 1, 2. 


MIDSHIPMAN. 
REEXAMINATION. See NavaL ACADEMY, 1, 2, 3. 
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MILITARY PREFERENCE IN CIVIL APPOINTMENTS. See Crvi 
SERVICE, 4. 


MILITARY SERVICE. , 

1. Desertion—Discharge—Pensionable Status.—Curt von Boenigk, 
who enlisted in the military service of the United States January 
24, 1863, and deserted therefrom June 2, 1865, and who, while a 
deserter at large, reenlisted in the military service August 23, 
1867, and, having made good the time lost by desertion, was 
finally discharged from the service April 24, 1870, was not 
honorably discharged from his Civil War service within the 
meaning of section 2 of the act of April 19, 1908 (35 Stat. 64), and 
of section 2 of the act of September 8, 1916 (39 Stat. 845). 345. 

2. Publication of Lists of Draft Deserters.—There is no legal objection 
to the form or substance of the proposed heading to be prefixed 
to the lists intended for publication which contain the names 
of persons who were, according to the public draft records, 
classified and reported by the draft authorities as deserters. 516. 

3. Same.—No liability would attach to the United States in publishing 
such lists; and the proposed publication being within the scope 
of the authority of the Secretary of War in administering the 
military law, based on public records made in the course of 
official duty, is privileged and no liability would attach to the 
Secretary of War, his subordinates, or the former selective 
draft officials. 516. 

IXFFECT OF TERMINATION OF WAR UPON CERTAIN INSURANCE 
Provisions. See War Risk INSURANCE, 11, 12. 
REINSTATEMENT IN GOVERNMENT SERVICE OF FEDERAL EMPLOY- 

EES WHO ENLISTED. See Crvit SERVICE, 5, 6. 


MINERALS RELIEF ACT. See Contracts, 11, 12, 15-18. 


MINES, OIL AND GAS WELLS. 

Discovery Value.—Basis of Depletion Allowance.—The value 
which may be set up in the case of the discovery of mines, 
oil or gas wells, pursuant to the second proviso of section 234 
(a) (9) of the act of February 24, 1919 (40 Stat. 1078), to be 
depleted in accordance with such reasonable rules and regu- 
ations as the commissioner and the Secretary may make, 
according to the peculiar conditions in each case, requires 
that the lessor be permitted a portion of such discovery 
value. 328. 


MISSIONS, RELIGIOUS. 
ESTABLISHMENT BY PRESBYTERY OF ARIZONA. See NavaJo 
TREATY RESERVATION. 


MONTANA. 
JUDGMENT OF JUSTICE’S CouRT AGAINST OWNER OF REGISTERED 
LIBERTY LOAN Bonps. See Bonps, 10. 
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MOTOR VEHICLES. 

1. Transfer of Motor Vehicles by Secretary of War for Improvement 
of Highways.—Section 5 of the sundry civil act of July 19, 1919, 
which relates to the disposal by the Secretary of War of motor- 
propelled vehicles and motor equipment, does not repeal section 
7 of the act of February 28, 1919 (40 Stat. 1201), and hence the 
power of the Secretary of War remains in full force “in his dis- 
cretion to transfer to the Secretary of Agriculture all available 
war material, equipment, and supplies not needed for the pur- 
poses of the War Department, but suitable for use in the improve- 
ment of highways * * * to be used on roads constructed 
in whole or in part by Federal aid.’’ 45. 

2. Taxation.—Where automobile manufacturers sell and deliver to a 
foreign buyer in the United States automobile trucks and the 
trucks are exported by the buyer, the sales thus made are tax- 
able under section 600 of the war revenue act of October 3, 
1917 (40 Stat. 316). 567. 


MUNITIONS OF WAR. See ARMS AND MUNITIONS OF War. 
MUNITIONS PATENTS BOARD. See Contracts, 9. 


NATIONAL ACADEMY OF SCIENCES. Sve NationaL RESEARCH 
CounciL, 1-3. 


NATIONAL BANKS. 

1. Stock Dividends.— National banks can not lawfully declare stock 
dividends. 328. 

2. Validity of Pennsylvania Statute Relating to Escheat of Funds 
Carried by National Banks.—The escheat act of Pennsylvania 
of June 7, 1915, as amended by the act of July 12, 1919, does not 
apply to deposits in national banks within the State of funds 
belonging to the United States or deposited there by trusteesin 
bankruptcy, because such property is not subject to the juris- 
diction of the State within whose borders it may be found. 315. 

8. Same.—The act, supra, if restricted in its application to deposits 
in national banks subject to the jurisdiction of the State, does 
not conflict with any Federal law or interfere with the perform- 
ance by national banks of their functions as Federal agencies, 
and is therefore valid. 315. 


NATIONAL FARM LOAN ASSOCIATION. 

The board of directors of a national farm loan association has no 
power to use the funds of the association for the purpose of con- 
tributing to the expenses of the promotion of another voluntary 
association and to its upkeep, including salaries of paid repre- 
sentativesin Washington. 370. 


NATIONAL FORESTS. 
1. Assignment of Hydroelectric Power Permits Affecting National 
Forest Lands.—QOn the passage of the Federal water power act 
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NATIONAL FORESTS—Continued. 
of June 10, 1920 (41 Stat. 1063), the authority of the Secretary of 
Agriculture to approve transfers or assignments of water power 
permits ceased and determined, and a like authority was imme- 
diately vested in the Federal Power Commission. 525. 

2. National Forests—Grazing Privileges.—Regulation G-15 of the 
National Forest Manual, which gives to citizens of the Urited 
States preference in the use of the national forests for grazing 
purposes, is legal. 374. 

8. Same.—The Secretary of Agriculture is authorized to make grazing 
rules and regulations for the national forests and he may give 
preference in the matter of grazing permits to citizens of the 
United States since the public domain is primarily for their 
benefit rather than for the benefit of aliens. 374. 


NATIONAL PROHIBITION ACT. See Liquors, 4, 12, 13, 15, 16, 20, 
21, 24-28. 


NATIONAL RESEARCH COUNCIL. 

1. Relation of National Research Council to National Academy of 
Sciences.—The National Research (‘ouncil constitutes an agency 
of the National Academy of Sciences for the purposes and with 
the powers expressed in the paper entitled ‘“ Organization of the 
National Research Council,’’ adopted February 11, 1919. 100. 

2. Same.—Except in dealing with funds which may have been spe- 
cifically given to the National Research Council and which may 
be considered as a special trust or trusts to be administered as 
directed in the administration thereof, or by the doner, all con- 
tracts or expenditures for the National Research Council should 
be authcrized and incurred as expenses of the National Academy 
of Sciences, and should not be incurred by the National Re- 
search Council as such, and such incurring should be with the 
authority and in the name of the National Academy of Sciences. 
100. 

3. Same.—While additional documentary evidence may not be neces- 
sary to complete the relation of the National Research Council 
to the National Academy of Sciences, it is certainly very desir- 
able that there should be a further defining of the financial rela- 
tions between these bodies, so as to prevent any misapprehen- 
sion or conflict from arising. 101. 


NATURALIZATION. See CiTizeENnsuip, 4. 


NAVAJO TREATY RESERVATION. 

Establishment of Religious Missions.—The Secretary of the Inte- 
rior has discretionary power to grant permission to the Presby- 
tery of Northern Arizona to occupy a certain designated tract 
of land within the Navajo Treaty Reservation for religious 
mission purposes. 586. 
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NAVAL ACADEMY. 
1. Midshipmen Deficient in Studies.—Midshipmen at the Naval 


Academy found deficient at the annual examinations at the close 
of the academic term, held May 24-29, 1920, whose retention at 
the academy or in the service had not been recommended by the 
academic board and whose resignations had been dulv submitted 
and accepted bv the Secretary of the Navy on June 1, 1920, are 
not entitled to the benefits of the provisions of the act of June 5, 
1920 (41 Stat. 1028), relating to reexamination of midshipmen 
found deficient in their studies. 294. 


2. Same.—The provisions of the said act of June 5, 1920, in so far as 


they are not retroactive, are amendatory of section 1519 of the 
Revised Statutes, and provide for a second examination of the 
midshipmen found deficient at the annual or semiannual exam- 
ination at the close of the term, before the academic board shall 
pass upon the question of whether they shall be continued at 
the academy. 294. 


3. Same.—The act, supra, in its retroactive scope, was intended to 


affect only those midshipmen found deficient at the examina- 
tion, whose retention had not been recommended by the academic 
board. 294. 


4. Rank on Retirement of Professor of Mathematics.—Nathaniel M. 


Terry, who was retired on September 1, 1917, having at that 
time served faithfully 45 years as instructor and professor at the 
United States Naval Academy, and as commissioned officer in 
the corps of professors of mathematics, United States Navy, is 
entitled to the rank and pay of commodore on the retired list 
of the Navy. 129. 


NAVAL LANDS. 
Lease of Naval Lands and Personal Property by the Secretary of 


the Navy.— Under the provisions of the act of August 16, 1916 (39 
Stat. 559), the Secretary of the Navy is authorized to lease naval 
lands, together with personal property constituting a part of the 
plant or plants in existence upon such real property, but he has 
no authority to lease other personal property, nor the lands 
excepted by the proviso, to wit, “oil, mineral, or phosphate 
lands.’’ 78. 


NAVAL OFFICERS. See Navy, 1-9. 


NAVAL RESERVE FORCE. 
OFFICERS AND ENLISTED PERSONNEL ‘SINJURED IN THE I.AINE 


oF Duty.’ See War Risk INSURANCE, 23-31. 


NAVAL SERVICE. 
EFFECT OF TERMINATION OF WAR UPON (‘ERTAIN INSURANCE 


Provisions. See War Risk INSURANCE, 11-13. 


REINSTATEMENT IN GOVERNMENT SERVICE OF FEDERAL Em- 


PLOYEES WHO ENLISTED. See CIVIL SERVICE, 5, 6. 
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NAVAL VESSELS. Sce Navy, 14. 


NAVY. 7 

1. Officers.—Grade or Rank of Temporary Officers of the Navy and 
Marine Corps on Retirement for Physical Disability Inourred 
in Line of Duty.—Temporary officers of the Army and Marine 
Corps appointed under section 4 of the act of May 22, 1917. 
(40 Stat. 85), when retired for physical disability incurred in 
line of duty, are entitled to the temporary grades or ranks 
held by them at the time of their retirement. 220. 

2. Same.—The words ‘‘except for physical disability incurred in 
line of duty,’’ appearing in section 9 of the act of May 22, 1917, 
supra, are not limited to physical disability incurred by the 
officers in question while serving under temporary appointments, 
but include physical disability incurred by them while serving 
under their permanent rank and prior to their advancement to 
temporary higher rank. 220. 

3. Same.—The Attorney General does not feel authorized to answer 
the question propounded by the Secretary of the Navy as to 
whether the President has the power to revoke these temporary 
appointments solely for the purpose of affecting the grade or 
rank on retirement of the officers concerned, because it has not 
been sufficiently shown that this is a question of law arising 
in the administration of the Navy Department. 220. 

4. Same.—Precedence.—Staff officers who entered the Navy prior to 
March 4, 1913, take precedence with officers of other staff corps 
who also entered the Navy prior to said date by date of com- 
mission. 476. 

5. Same.—Officers of the line and staff of the Navy who entered the 
Navy prior to March 4, 1913, and who have been advanced on 
the Navy Register, should be credited, for the purposes of 
precedence, with ‘‘constructive service” sufficient to place them 
ahead of all other officers, line and staff, over whom they have 
been so advanced. 476. 

6. Retirement.—The retirement of Rear Admiral Charles F. Pond, 
which was made pursuant to section 1443 of the Revised Statutes, 
became effective, so as to create a vacancy which might be 
filled by the appointing power, whén his application for retire- | 
ment was approved by the President. 176. 

7. Same.—Rank of Professor of Mathematics at United States 
Naval Academy.—Nathaniel M. Terry, who was retired on 
September 1, 1917, having at that time served faithfully 45 years 
as instructor and professor at the United States Naval Academy, 
and as commissioned officer in the corps of professors of mathe- 
matics, United States Navy, is entitled to the rank and pay 
of commodore on the retired list of the Navy. 129. 
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8. Same.—Promotion.—The act of August 5, 1882 (22 Stat. 286), 
provides that no officer of the Navy shall be promoted after his 
retirement, and hence section 1481 of the Revised Statutes is 
thereby repealed to the extent that it conflicts with the afore- 
said act. 406. | 

9. Same.—The act of August 5, 1882, supra, applies to all officers 
irrespective of the time they entered the naval service. 406. . 

10. Statutory Provisions.—Affected by the Joint Resolution Terminating 
Certain War-time Legislation.—The joint resolution of March 3, 
1921 (41 Stat. 1359), declaring that certain acts of Congress, etc., 
shall be construed as if the war had ended and the present or 

existing emergency expired, affects statutory provisions relating 
to the Navy which in general terms apply to any emergency 
or national emergency and include the present or existing 
emergency without specific reference thereto. 505. 
11. Same.—The joint resolution of March 3. 1921, supra, affects the 
.  gtatutory provisions relating to the Navy which relate in terms 
to ‘‘time of peace.’’ 505. 

12. Same.—By the said joint resolution of March 3, 1921, Congress 
meant to declare a condition of peace to exist as to the laws of 
and governing the United States, and hence all laws and 
regulations depending for their force upon a state of war or 
emergency are of no further force. 505. 

13. Same.—Certain acts of Congress affected by the joint resolution 
oi March 3, 192], are herein listed. 505. 

14. Vessels.—Date of Loss of Naval Vessels as Determined by Secre- 
tary of Navy is Binding upon Accounting Officers of Treasury.— 
Where a vessel in the Navy has been unheard from so long that 
her wreck may be presumed, the determination by the Secre- 
tary of the Navy of the day when the wreck, destruction, or loss 
shall be deemed to have occurred 1s binding upon the accounting 
officers of the Treasury Department in settling the accounts 
of seamen and others, not officers, borne on the books of the 
vessel. 427. | 

Nurses, Hosprrau Factiitires. Sec Hospirats. 
REINSTATEMENT IN GOVERNMENT SERVICE OF PERSONS CoMm- 
MISSIONED FROM Civin Lire. See Crvin SERVICE. 7. 


NAVY DEPARTMENT. 
JURISDICTION OF COAST GUARD. Sce Civin SERVICE, 1. 
TIME FOR PRESENTING WAR CONTRACT CLAIMS. See Con- 
TRACTS. 18. 


NAVY, SECRETARY OF. 
AUTHORITY TO DETERMINE DaTE or Loss or NAVAL VESSEL. 
See Navy. 14. 
AUTHORITY TO LEASE NAVAL LANDS. See NAVAL LANDS. 
LICENSE UNDER CERTAIN Rapio Patents. See PATENTS. 9. 
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NEVADA. 
CoMMUNITY Property. See Income Tax, 4. 


- NEW JERSEY. 
SALE OF REGISTERED LIBERTY LOAN Bonps PuRSUANT TO JUDG- 
MENT OF Circuit CourT, BERGEN County. See Bonps, 8. 


NEW MEXICO. 
COMMUNITY Property. See INCOME Tax, 4. 


NORTH DAKOTA. 


SALE OF REGISTERED LIBERTY LOAN BOoNpDs PURSUANT TO JUDQG- 
MENT OF District Court. See Bonps, 6. 


NURSES. 
ARMY AND Navy. See Hospitats; War Risk INSURANCE, 30, 31. 


OFFICER DE FACTO. See State DEPARTMENT, 1, 2. 


OFFICERS. 
Army. See CARRIERS, 2; Crvit Service, 7; Navy, 1, 2. 
MARINE Corps. See Navy, 1-3. 
Navy. See Carriers, 2; Crvin Service, 7; Coast Guarp, 3; 
Navy, 1-9. 


OFFICERS, PUBLIC. See ATTORNEY-GENERAL, 4; LEAVES OF AB- 
SENCE, 3; PATENTS, 11. 


OIL WELLS. See MINEs, O1L AND Gas WELLS. 
OLEOMARGARINE ACT OF 1902. See ADULTERATED Butter, 1, 2. 


ORDNANCE DEPARTMENT. 
BuILDING CONSTRUCTION. See CONTRACTS, 1-3. 
PROCUREMENT ORDER FOR TNA. see Contracts, 4, 5. 


PARTNERSHIP, FOREIGN. 
Sources OF INcoME. See INcomE Tax, 9, 10. 


PASSPORTS. 

1. American Citizens and Aliens.—By virtue of a proviso to the diplo- 
matic and consular appropriation act of March 2, 1921, the pro- 
visions of the passport control act of May 22, 1918, and of the 
regulations issued pursuant thereto, which relate to requiring 
passports and vis¢s from aliens seeking to come to the United 
States, have not been affected by the joint resolution of Con- 
gress of March 3, 1921, and are still in force and effect. 493. 

2. Same.—TJn so far as the said act of March 22, 1918, relates to Ameri- 
can citizens entering and leaving the United States, and to 
aliens leaving the Uiited States, it has been rendered inopera- 
tive by the aforesaid joint resolution of March 3, 1921. 493. 


PASSPORTS CONTROL ACT. See Passports, 1, 2. 


PATENT OFFICE. | 
REQUIREMENTS FOR APPLICATIONS. See PATENTS, 14. 
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PATENTS. 

1. Claim Against the Government for infringement of the Seibt 
Patent.—The General Transmission Co. has not such title to 
the Seibt patent as will support a claim against the United 
States for infringement during the period between the issuance 
of the patent and the assignment to the United States by the 
Atlantic Communication Co. and the New York Patents Ex- 
ploitation Co. February 4, 1919. 541. 

2. Same.—The General Transmission Co., assuming its title to have 
been complete as to the Seibt patent on October 27, 1911, has 
not such title in view of the subsequent transfers and assign- 
ments as will support a claim for infringeinent against the 
United States. 541. 

3. Same.—There would seem to be no valid claim for reasonable 
compensation by the Transmission Co. on account of an implied 
license springing up between it and the Government by virtue 
of the use of the Seibt patent when the ownership and title to 
the Seibt patent, during the whole period complained of, was 
lodged in a third party. 541. | 

4, Government’s Rights in Certain Inventions—Dayton Metal Prod- 
ucts Co.—The contracts herein set forth, which were entered 
into between the United States Government and the Dayton 
Metal Products Company, do not create in the Government 
the right to the entire right, title, and interest in and to any 
inventions or patents produced by the Dayton Metal Products 
Co. in the performance of these contracts. 563. 

5. Same—Inventions Originating in Informal and Formal Develop- 
ment Orders.—By an informal development order and a formal 
development order, the United States Government directed 
the General Electric Co. to design a mobile generator outfit. 
506. 

6. Same.— Under the statement of facts set forth in connection with 
the informal development order, held, , 

(1) That the General Electric Co. stands as regards the Govern- 
ment as an independent contractor ; 

(2) That the Government acquires no implied license in the inven- 
tion referred to herein which was designed by an employee of 
the contractor; 

(3) That the Government acquires no implied license to future 
manufacture, use, and sale of inventions designed by employees 
of the contractor and subsequently assigned to the latter. 556. 

7. Same.—Under the statement of facts set forth in connection with 
the formal development order, held, 

(1) That the Government has no implied license for the future 
manufacture, use, or sale of inventions designed by employees 
of the contractor; 
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(2) That the Government has no implied license to the future 
manufacture, use, or sale of inventions designed by the con- 
tractor ; 

(3) That the Government is not entitled to manufacture, use, and 
sell inventions resulting from such development contract, not- 
withstanding the elimination of sections 2, 3, 4, 5, and 6 of said 
contract. 556. 

8. Same.—Radio Apparatus.— Under a certain agreement, dated Janu- 
ary 9, 1900, between the Secretary of Agriculture and Reginald 
A. Fessenden, the latter granted to the Weather Bureau the 
right to use his inventions for the purpose of transmitting official 
messages, but reserved for himself all other rights in such inven- 
tions. 239. 

9. Same.—Right of War Department to Use Certain Radio Inven- 
tions.—A contract of license under certain radio patents 
having been entered into between the National Radio Telegraph 
Co. and the Secretary of the Navy, the War Department may 
avail itself of the benefits of such license. 408. 

10. Same.—The license in question runs for the full unexpired 
terms of the patents under which the license is granted. 408. 

11. Same.—Inventions Patented by Government Officers.—When a 
patent issues under the provisions of the act of March 8, 1883 
(22 Stat. 625), relating to the issuance of patents to officers of 
the Government, no dedication to the public results, but any 
person in the United States, including governmental officers and 
employees, may use the invention disclosed in the patent with- 
out the payment of royalty provided the use be in the prose- 
cution of work for the Federal Government. 145. 

12. Involuntary Assignments.—Division of Process and Apparatus 
Claims.—Section 3477, Revised Statutes, does not bar claims 
against the United States Government which arise under 
involuntary assignments of patents by a duly appointed re- 
ceiver. 135. 

18. Same.—Process and apparatus claims presented in one applica- 
tion for patent may properly be the subject of two independent 
patents. 135. 

14. Same.—Separate patents, issued to an inventor on different dates, 
the subject matter of both having been filed originally in one 
application and required by the Patent Office to be prosecuted 
separately, do not expire contemporaneously, the requirement 
of division by the Patent Office being a proper one. 135. 

INFRINGEMENT. See CONTRACTS, 9. 


PENNSYLVANIA. | 
ESCHEAT OF BANK Funps. See NATIONAL BANKS, 2, 3. 
89836°—22—VOL . 32——43 
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PENSIONABLE STATUS. See Miurrary SErRvIcE, 1. 


PENSIONS. 
CONSTRUCTION OF STATUTES. See ATTORNEY GENERAL, 3. 


PERMITS. See Liquors, 8, 22, 23, 26, 27; NATIONAL Forests, 1, 3. 


PHILIPPINE ISLANDS. 

1. Certificate of indebtedness in the amount of $10,000,000 par value, 
which the Government of the Philippine Islands proposes to 
issue to maintain the required parity between the silver peso 
and the gold peso and to meet an emergency exchange situation, 
as authorized by an act of Congress of March 2, 1903, and by an 
act of the Philippine Legislature of May 6, 1918, will, if and 
when issued in the form and under the conditions herein stated, 
be the valid obligations of the Philippine Government. 264. 

2. Legality of Bond Issue.—The proposed issue by the Philippine 
Government of $6,000,000 of bonds for the purpose of providing 
funds for the construction of public works and improvement in 
the port of Manila, as authorized by the act of the Philippine 
Legislature of March 23, 1920 (numbered 2908), is within the 
debt-limit provisions of the act of Congress of August 29, 1916 
(39 Stat. 548), and the bonds will, if and when issued in the 
form and under the conditions stated, be valid obligations of 
the Philippine Government. 313. 

3. Same.—The proposed issue by the city of Manila, P. I., of 
$2,750,000 of bonds for the purpose of acquiring or constructing 
permanent improvements being authorized by the act of the 
Philippine Legislature of February 24, 1920 (numbered 2894), 
the bonds, if and when issued in the form and under the condi- 
‘tions stated, will be valid obligations of the city of Manila. 390. 

IMPORTATIONS OF Liquors. See I.1quors, 32. 


PHYSICIANS. 
LIMITATION OF QUANTITY OF LiQUOR PRESCRIBED. See Liquors, 
28. 


POLICE DEPARTMENT, DISTRICT OF COLUMBIA. See District 
oF COLUMBIA, 2. 


PORTO RICO. 

. 1. Legality of Bond Issue.—Road and Bridge Construction.—The 
proposed issue of bonds to the amount of $1,000,000 for the con- 
struction of roads and bridges in Porto Rico, as authorized by 
act No. 71 of the Legislative Assembly of Porto Rico of April 13, 
1916, not being in excess of 7 per cent of the aggregate tax valua- 
tion of its property, the bonds will, if issued under the condi- 
tions prescribed by the said act of Porto Rico of April 13, 1916, 
be valid and binding obligations of the people of Porto Rico. 51. 
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2. Same.—tThe proposed issue of bonds to the amount of one million 
dollars for the construction of roads and bridges in Porto Rico 
being authorized by act No. 71 of the Legislative Assembly of 
Porto Rico of April 13, 1916, the bonds will, if issued under the 
conditions prescribed by the said act of Porto Rico of April 13, 
1916, be valid and binding obligations of the people of Porto 
Rico. 165. : 

3. Same.—Under section 3 of the Act of Congress of March 2, 1917, 
entitled ‘‘An act to provide a civil government for Porto Rico, 
and for other purposes,’’ the Government of Porto Rico has 
power to levy sufficient taxes for sinking fund and interest on 
these bonds. 165. 

4. Same.—The proposed issue of road and bridge bonds of the people 
of Porto Rico in the amount of $1,000,000, being authorized by 
act No. 49 of the Legislature of Porto Rico of June 13, 1919, and 
not being in excess of the limit of indebtedness fixed by section 
3 of the organic act of Porto Rico of March 2, 1917, the bonds, 
if and when issued in the form submitted, with the exception 
of the omission of the place of payment at the office of the 
Treasurer of Porto Rico, will be the valid obligations of the 
people of Porto Rico. 549. 

5. Same.—School Buildings.—The proposed issue of bonds by Porto 
Rico to the amount of $300,000 for the purpose of erecting and 
equipping a high-school building in San Juan and of completing 
the high-school building at Ponce, as authorized by act No. 25 
of the Legislature of Porto Rico of March 16, 1918, not being in 
excess of the debt limit provision of its organic act of March 2, 
1917, the bonds will, if issued under conditions prescribed by 
the said act of Porto Rico of March 16, 1918, be valid and binding 
obligations upon the people of Porto Rico. 26. 

6. Same.—Workingmen’s House Construction.—The proposed issue 
by the Government of Porto Rico of $500,000 of workingmen’s 
house construction bonds, as authorized by Act No. 19 of the 
Legislature of Porto Rico of May 138, 1920, being for a public 
purpose, and not being in excess of the debt limit provision in 
section 3 of the organic act of Porto Rico of March 2, 1917 (39 
Stat. 953), the said bonds, if and when issued in the form and 
under the conditions herein stated, will be valid obligations 
upon the people of Porto Rico. 429. 

DRAWBACK OF CIGARETTES MANUFACTURED IN Porto Rico. 
See Customs Laws, 1. 


PRESBYTERY OF NORTHERN ARIZONA. 
ESTABLISHMENT OF Re ticious Mission. See Navajo TREATY 
RESERVATION. 
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PRESIDENT. 

1. Authority to Reallot Unexpended Balances of Appropriations.— 
Any unexpended and unobligated balance of allotment. made to 
any department of the Government from the national security 
and defense appropriation for the fiscal year ending June 30. 
1919 (40 Stat. 635), may be recalled from that department by the 
President and restored to the parent appropriation and be then 
reallotted by him to any other department to be-used for pur- 
poses authorized by the appropriation. 359. 

2. Power to Approve Bills after Adjournment Sine Die of the Con- 
gress.—The President has the power to approve bills after 
adjournment sine die of the Congress which has passed them, 
but within 10 days (Sundays excepted) after they have been 
presented to him. 225. 

AUTHORITY TO EXTEND PROVISIONS OF THE RETIREMENT ACT. 
See Civiu SERVICE, 18. 

AUTHORITY TO ORDER CONSTRUCTION OF VESSELS BY EMER- 
GENCY FLEET CORPORATION. See VESSELS, 1]. 

LICENSES TO ENEMY NATIONALS UNDER TRADING WITH THE 
Enemy Act. See War Risk INSURANCE, 21. 

PROCLAMATION, EXPORT OF MACHINERY TO MExXIco. See ARMS 
AND MuNnITIONS oF War, 1, 2. 

RECEss APPOINTMENTS. See RECESS APPOINTMENTS. 


PROHIBITION. See Liquors, 4, 12, 13, 34. 
PROHIBITION OFFICERS. 
RETIREMENT. See CIVIL SERVICE, 16. 


PROMISSORY NOTES. 
FEDERAL LAND Banks. See TAxXaTIon, 20. 


PROMOTIONS. See Coast AND GEODETIC SURVEY, 2; Coast GUARD. 
3; Navy 8, 9. 
PROPERTY SOLD UNDER DISTRAINT. See Taxation, 16. 


PUBLIC HEALTH. 
SocraL HyaGiENE Boarp. See INTERDEPARTMENTAL SOCIAL 
HYGIENE BOARb. 


PUBLIC OFFICE, VACANCY. See State DEPARTMENT, 1, 2. 


PUBLIC PRINTER. 
PROHIBITED FROM EMPLOYING PERSONS BEYOND RETIREMENT 
AcE. See Civiu SERVICE, 15. 


PUBLIC PROPERTY. 
SALES. See GOVERNMENT PROPERTY. 


‘“‘PUBLICATIONS.’’ See Worps AND PHRASES. 17. 
PYRITES. See Contracts, 11. 
RADIO INVENTIONS. See Patents, 8, 9. 


~I > 
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RAILROAD ADMINISTRATION. 
AUTHORI'rY TO CONSIDER WaR Contract CLAIMS. See Con- 
TRACTS, 18. 


RAILROADS. 

EXTRA COMPENSATION FOR CUSTOMS OFFICERS. See ATTORNEY 
GENERAL, 4. 

Loans To Pay MATURING OBLIGATIONS. See CARRIERS, l. 

PERSONS INJURED ON RAILROADS UNDER FEDERAL CONTROL. 
See War Risk INSURANCE, 2, 3. 

RepucED Rates FoR TRANSPORTATION. See CARRIERS, 2. 

SUBSTITUTION OF SECURITIES COVERING GOVERNMENT [LOAN. 
See Cutcaco, Rock Istanp & Paciric Rattway Co., 1, 2. 


RANK. 
PRECEDENCE IN Navy. See Navy, 4. 


RATE REDUCTION. See Carriers, 2. 


RECESS APPOINTMENTS. 

Payment of Salaries.—Where vacancies on the Interstate Com- 
merce Commission and the United States Tariff Commission, 
which existed while the Senate was in session, are filled after 
adjournment of the Senate by the issuance of recess commissions, 
the appointees can not be paid their respective salaries under 
such recess appointments. 271. 


RECLAMATION FUND. See YumMA RECLAMATION PROJECT. 


RECLASSIFICATION OF SALARIES, JOINT COMMISSION ON. 
The War Department can not be required to continue to make 
reports respecting its civilian personnel to the Joint Commission 

on Reclassification of Salaries since said commission as an 

agency of the Congress ceased to exist after March 12,1920. 285. 


RED CROSS. 
SALARY TO GOVERNMENT OFFICIAL ON LEAVE WITHOUT Pay. See 
LEAVES OF ABSENCE, 2. 


REEMPLOYMENT REGISTER. See Civit SERVICE, 3, 4. 


REINSTATEMENT OF FEDERAL EMPLOYEES. See Civit Service, 
5-9. 


RETIREMENT. See Navy, 1-3, 6, 7. 
RETIREMENT ACT. See Civiz Service, 10-19. 
REVENUE ACT OF 1917. See Taxation, 13, 14, 23. 


REVENUE ACT OF 1918. See INcomE Tax, 12; Liquors, 5; Taxa- 
TION, 1-6, 21. 


RIVER AND HARBOR IMPROVEMENTS. See Contracts, 13. 
ROYALTIES. See Parents, 11. 
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SAILORS. 
HosperraL Facinities FoR DIscHARGED SicK AND DISABLED 
SarLors, Etc. See Hospira.s. 
PREFERENCE IN APPOINTMENTS. See Crvi. SERVICE, l, 2, 3. 


SALARIES. 
FEDERAL JupDGEs. See INCOME Tax, 12. 
RiaHt OF A GOVERNMENT EMPLOYEE TO RECEIVE SALARY FROM 
RED Cross, ETC. See LEAVES OF ABSENCE, 2. 


SALARIES, JOINT COMMISSION ON RECLASSIFICATION OF. 
See RECLASSIFICATION OF SALARIES, JOINT COMMISSION ON. 


SALES TAX. See Taxation, 17-19. 
SANATORIUMS. See Hosprrats. 

SEA STORES ON VESSELS. See Liquors, 17-19. 
SEARCH AND SEIZURE. See Liquors, 29-31. 


SECURITIES, COLLATERAL. 
SUBSTITUTION FOR GOVERNMENT LOAN. See Cuicaao, Rock 
ISLAND AND Paciric Raitway Co. 


SEIBT PATENT. See Patents, 1-3. 


SELECTIVE SERVICE LAW. 
PUBLICATION OF SLACKER Lists. See MiLiTAry SERVICE, 2, 3. 


SERVICE PENSION ACTS. See ATroRNEY GENERAL, 3. 


SET-OFF. 
CLAIM OF SHIPPING BOARD AGAINST BrITISH MINISTRY OF SHIP- 
PING. See TRANSPORTATION. 


SHIPPING. 
SETTLEMENT OF TRANSPORTATION CLAIM. See TRANSPORTATION. 


SHIPPING BOARD. 

Authority to Conduct Litigation.—Section 3 of the merchant 
marine act of June 5, 1920, authorizes the attorneys for the United 
States Shipping Board to appear for and represent the board 
in suits to which it is a party; but this section does not authorize 
the Shipping Board to take over the conduct and control of 
either civil suits involving the interests of the Emergency 
Fleet Corporation or of suits and proceedings in admiralty. 276. 

See also VESSELS, 1. 


SIRUPS, PREPARED. See Taxation, 8-10. 


SLACKER LISTS. 
PUBLICATION. See MILITARY SERVICE, 2, 3. 
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SMITHSONIAN INSTITUTION. 

Transfer of Temporary Building in Smithsonian Grounds to the 
Regents of the Institution.—By a provision of the deficiency 
appropriation act of November 4, 1919, the Secretary of War is 
authorized to transfer to the regents of the Smithsonian Insti- 
tution the custody and control of a temporary metal structure, 
which was erected in the Smithsonian Grounds by the War 
Department under the authority of public resolution No. 5, ap- 
proved June 9, 1917 (40 Stat. 102), instead of having the struc- 
ture removed, as contemplated by said resolution. 111. 


SMUGGLING. 
ILLEGAL IMPORTATION OF DutTy-FREE MERCHANDISE. See Cus- 
toms Laws, 2, 3. 


SOCIAL HYGIENE BOARD. See INTERDEPARTMENTAL SOCIAL 
HYGIENE Boarp. 


SOFT DRINKS. See Taxarton, 8-10. 


SOLDIERS. 
Hosprrat FACILITIES FOR DISCHARGED SIcK AND DISABLED 
SOLDIERS, ETC. See HOSPITALS. 
PREFERENCE IN APPOINTMENTS. See Civin SERVICE, 1—. 
TERM INSURANCE. See War Risk INSURANCE, 4-13. 


SOVIET RUSSIA MEDICAL RELIEF SOCIETY. See Taxation, 6. 
STAMP TAX. Seealso Taxation, 20. 


STATE DEPARTMENT. 

1. Vacancy in Office of Secretary.—Where a vacancy occurs m the 
office of Secretary of State, it can not be temporarily filled fora 
longer period than 30 days, either by statutory succession or by 
designation of the President. 139. 

2. Same.—Subsequent to such period of temporary occupancy of said 
office and prior to confirmation by the Senate of a successor 
nominated for the office, it would be safer for the officers of the 
Department of State not to take action in any case out of which 
legal rights might arise which would be subject to review by the 
courts. 140. 


STOCK. 
K. & E. Neumonp (Inc.) See ALIEN PROPERTY CUSTODIAN, 4. 
War FINANCE CoRPORATION. See WAR FINANCE CORPORATION, 2. 
STOCK DIVIDENDS. See NATIONAL BANks, 1. 


TARIFF COMMISSION, UNITED STATES. 
VACANCIES FILLED AFTER ADJOURNMENT OF CONGRESS. See 
REcEss APPOINTMENTS. 
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TAXATION. 

1. Admissions tax.—Chautauqua Entertainments.—Under section 
800 of the revenue act of 1918 (40 Stat. 1120), which imposes a 
tax on amounts paid for admissions to any place, a person 
purchasing a season ticket which admits him to a number of 
Chautauqua entertainments is not subject to the same amount 
of admissions tax as a person who purchases single admission 
ticket to the same series of entertainment, but must pay a tax 
based on the price at which such season tickets are at that time 
sold to other persons. 88. 

2. Same.—No distinction can be drawn between course or season 
tickets sold by Chautauqua bureaus where the season ticket is 
the principal kind of ticket and season tickets sold by baseball 
associations where admittedly single admission tickets are the 
principal kind of tickets sold. 89. 

3. Same.— Metropolitan Opera House Boxes.—The holder of a par- 
terre box at the Metropolitan Opera House who sells to a third 
party his rights to the use of his accommodations at a price in 
excess of the box office charge for the most nearly similar accom- 
modationsis liable to the additional tax imposed under paragraph 
3 of section 800 (a) of the revenue act of 1918 (40 Stat. 1120). 142. 

4. Same.—The tax in question attaches whether the sale is made to 
a regular ticket broker for resale or to the purchaser direct 
through the agency of an officer or employee of the company. 
142. 

5. Same.—The established price to be used as the basis for measuring 
the excess of price is that of the most nearly similar accommo- 
dations sold at the box office. 142. 

6. Same.—The Soviet Russia Medical Relief Committee does not 
come within the category of organizations which are exempt 
from the Federal tax on admissions imposed by the revenue act 
of 1918 (40 Stat. 1120). 569. | 

7%. Beverages—Bottled Noncarbonated Fruit Juices.—The tax im- 
posed by both the act of October 3, 1917 (40 Stat. 312), and 
the act of February 24, 1919 (40 Stat. 1116), applies to bottled 
noncarbonated fruit juices, although somewhat concentrated, if 
as bottled they are reasonably suitable for use as beverages 
and are so used without the addition of water. 1. 

8. Same.—Such bottled fruit juices, when reasonably suitable for 
beverage purposes and so used only in a diluted form, are not 
of themselves soft drinks and are not subject to the tax imposed 
on such drinks, either by the act of 1917 or that of 1919. 1. 

9. Same.—A preparation of fruit juice and sugar, which is not reason- 
ably suitable for beverage purposes and is not so sold, but 
which is used to produce a palatable beverage by being mixed 
or diluted with water by soda fountains, bottling establishments, 
and other similar places, is a prepared sirup within the meaning 
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16. 


1%. 


of section 318 (a) of the act of October 8, 1917, and was, while 
that act was in force, subject to the tax levied upon such 
sirup. 1. 

Same.—Such a preparation is not subject to tax under the act of 
February 24, 1919, since that act omitted the tax upon prepared 
sirups. 1. 

Estate Tax.—The Federal estate tax is not deductible under the 
provisions of paragraph 3 of section 214 (a) of the revenue act of 
1918 (40 Stat. 1067), in computing the income of estates of de- 
ceased persons for the purpose of taxes under the provisions of 
section 219 (a) of said act (40 Stat. 1071). 167. | 

Same—Community Property.—In Washington, Arizona, Idaho, 
New Mexico, Louisiana, and Nevada there should be included 
in gross estate, in computing the estate tax of a deceased spouse, 
one-half only of the community property of husband and wife 
domiciled therein; this also is not based upon any statute 
enacted subsequent to March 1, 1913, and applies under estate- 
tax acts prior to the revenue act of 1918. 435. 

Floor Tax.—Vermuth, the basis of which consists of white wine 
fortified by spirits, is subject only to the floor tax on wines 
imposed by section 310 of the war revenue act of October 3, 1917 
(40 Stat. 311). 109. 

Same.—A mixture resembling vermuth but made exclusively 
from distilled spirits, or with distilled spirits as the base, should 
be classed with distilled spirits and taxed under section 303 of 
the war revenue act (40 Stat. 309). 109. 

Nonresident Aliens—Validity of Treasury Regulations.—As to 
the existing and the proposed articles 312 to 315, inclusive, of 
regulations 45 of the Treasury Department, which relate to the 
taxation of nonresident aliens and which are herein set forth: 
Held, That article 314 as existing and articles 312, 314 as pro- 
posed are invalid, and that articles 312 as existing and 313,and 
315, both as existing and as proposed, are valid. 497. 

Property Sold Under Distraint—Purchase for the United States.— 
Under section 3192 of the Revised Statutes the authority of 
collectors of internal revenue to purchase for the United States 
property sold under distraint is limited to those articles on 
which a tax is in formdirectly laid. 260. 

Sales Tax—Articles to be Shipped Abroad.—The excise tax 
imposed by section 600 of the act of October 3, 1917 (40 Stat. 316), 
upon sales by manufacturers, producers, or importers of the 
articles enumerated in said section, applies to sales within the 
United States of such designated articles to a foreign buyer, 
whose agent receives the articles in the United States and 
exports them; and this tax also applies to such sales in this 
country to a forwarding agent, who exports the articles to his 
principals. 84. 
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18. Same.—This excise tax, supra, does not apply in any of the fol- 
lowing cases: Where the articles above referred to are shipped 
by the manufacturer (a) to his agent in a foreign country, and 
after reaching there are sold by the agent; (b) to a foreign pur- 
chaser to fill orders accepted by an agent in a foreign country; 
(c) to a foreign purchaser to fill orders received by the manufac- 
turer in the United States; (d) to a foreign purchaser to fill 
orders solicited by mail and received by mail from a foreign 
purchaser. 

19. Same—Automobile Trucks Sold in United States and Exported 
by the Buyer.—Where automobile manufacturers sell and deliver 
to a foreign buyer in the United States automobile trucks and 
the trucks are exported by the buyer, the sales thus made are 
taxable under section 600 of the war revenue act of October 3, 
1917 (40 Stat. 316). 567. 

20. Stamp Tax—Promissory Notes Given to Federal Land Banks.— 
Promissory notes given to Federal land banks and joint stock 
land banks secured by first mortgages are not subject to the 
stamp tax imposed by subdivision 6, schedule A, Title XT, of 
the revenue act of 1918 (40 Stat. 1137). 54. 

21. Transportation Tax—Collection by Distraint.—The amounts paid 
for the transportation of persons or property on ferryboats operated 
by the commissioners of King County, Wash., upon Puget 
Sound between the county and city of Seattle, are subject to 
the tax imposed by section 500 of the revenue act of 1918, and 
it is competent to proceed to distrain in this case provided the 
proceeding is against only property which is not held and used 
by the county for governmental purposes. 63. 

22. Same.—Inasmuch, however, as this is a controversy between the 
Government and a political division of a State, it might be more 
appropriate to proceed by a suit against the county and the 
commissioners rather than by a summary proceeding of dis- 
traint. 63. 

23. Same.—Where the Transportation of Goods is Part of the Process 
of Exportation.—In the transactions herein stated, where the 
transportation of goods, though within the United ‘States was 
a part of the process of exportation, the amount paid for the trans- 
portation is not subject to the tax imposed by section 500 of the 
war revenue act of October 3, 1917 (40 Stat., 314). 572, | 

ADULTERATED BUTTER. See ADULTERATED BuTte|r, 1, 2. 
Porto Rico. See Porto Rico, 3. 


TELEGRAPH. Sce Patents, 8, 9; WesteERN UNION TELEGRAPH Co. 
TELEPHONE. See Patents, 8, 9. 
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TENNESSEE. | 
TRANSFER UNDER DEFAULT DECREE OF CHANCERY COURT OF 
REGISTERED LIBERTY LOAN BoNps OF NONRESIDENT OWNER. 
See Bonps, 9. 


TETRANITROANALINE. 
MANUFACTURE. See CONTRACTS, 4. 
TEXAS. 


ComMuUNITY Property. See INcomME Tax, 1-3. 


TICKETS OF ADMISSION. 
TaxaTION. See TaxaTIon, 1-6. 


TITLE TO BUILDINGS. See Conrracts, 6. 


TITLE TO LAND. 

1. Application of Section 355, Revised Statutes, to Land Acquired 
by War Department During War Emergency.—Section 355 of the 
Revised Statutes, requiring the approval of titles by the Attor- 
ney General, was suspended as to all lands acquired under the 
provisions of the act of July 2, 1917 (40 Stat. 241), as amended by 
the act of April 11, 1918 (40 Stat. 518), until the joint resolution 

_ of March 3, 1921 (41 Stat. 1359), became effective. 582. 

2. Same.—Where the War Department, under authority of the said Act 
of July 2, 1917, as amended by the Act of April 11, 1918, has 
prior to March 3, 1921, entered into a valid and enforceable 
contract for the purchase of land, and under that contract the 
United States has taken possession, the purchase of the land 
is an accomplished fact and nothing remains to be done but to 
carry out the terms of the contract. 582. 

See CONTRACTS, 6. 


TNA, MANUFACTURE OF. See Conrracts, 4. 


TRADING WITH THE ENEMY ACT. 
Enemy ALIENS. See WAR RISK INSURANCE, 19-22. 
SALES OF ENEMY Property. See ALIEN PROPERTY (CUSTODIAN, 
1-4. 


TRANSPORTATION. 

Settlement for Services Rendered by the British Government—The 
Provisions of the Act of March 8, 1875 (18 Stat. 481), which pro- 
vides for ‘‘deducting any debt due the United States from any 
judgment recovered against the United States by such debtor,”’ 
do not apply to the proposed payment to the British Ministry of 
Shipping of the amount agreed upon in settlement of a claim 
against the War Department for transportation services arising 
out of the war with Germany. 588. 

Tax. See TaxaTION, 21-23. 


TRANSPORTATION ACT 1920. See CARRIERS, 1, 2. 
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TRANSPORTATION OF FISH IN FOREIGN VESSELS. See Vzs- 
SELS, 2. 


TREASURY DEPARTMENT. 

AcCOUNTS OF SEAMEN, etc. See Navy, 14. © 

AUTHORITY TO CONSTRUE ContTRaAcT. See CONTRACTS, 13. 

DISPOSITION OF FouND LIBERTY LOAN Bonps. See Bonps, 5. 

JURISDICTION OF Coast GUARD. See CIVIL SERVICE, 1]. 

PROPOSED REGULATION INTERPRETING PHRASE ‘‘IN THE LINE 
or Duty.’’ See War Risk INSURANCE, 31. 

TAXES ON ENEMY Property. See INCOME Tax, 6. 

TRANSFER OF ESCHEATED Bonpb. See Bonps, 2. 

TRANSFER OF REGISTERED BONDS ON BASIS OF COURT PROCEED- 
INGS. See Bonps, 6, 8-10. 

VALIDITY OF REGULATION CONCERNING TAXATION OF NONRESI- 
DENT ALIENS. See TAXATION, 10d. 

War Risk INSURANCE, DEFERRED PAYMENT. See War RISK 
INSURANCE, 17. 


TREASURY, SECRETARY OF. 

AUTHORITY TO MAKE LOANS TO RarLtrRoaps. See CARRIERS, 1. 

AUTHORITY TO PERMIT SUBSTITUTION OF COLLATERAL SECURITIES 
FOR GOVERNMENT LLOAN. See CHICAGO, Rock ISLAND & PACIFIC 
RaItway Co., 1. 

AUTHORITY TO RETIRE OUTSTANDING Stock. See WAR FINANCE 
CORPORATION, 2. 

ConTROL oF PuBuic HEALTH ACTIVITIES. See INTERDEPART- 
MENTAL HYGIENE BOARD. 


TRUCKS. See Motor VEHICLES. 
TUNGSTEN. See Contracts, ll. 


UNITED STATES. ., 
PURCHASE OF PROPERTY SOLD UNDER DIstRAINT. See TAXa- 
TION, 16. 
REGISTERED BONDS, ESCHEAT UNDER CALIFORNIA Law. See 
Bonps, 1-4. 


UNITED STATES COURT FOR CHINA. 
JURISDICTION. See CITIZENSHIP, 2. 


UNITED STATES SHIPPING BOARD. See Suippina Boarp. 
VERMUTH. See Taxation, 13, 14. 


VESSELS. 3 

1. Construction by Shipping Board for Use of Coast and Geodetic 
Survey.—Under the provisions of the act of June 15, 1917 (40 
Stat. 182), the President is empowered to order the construction 
of two vessels by the Emergency Fleet Corporation, and their 
operation by the Coast and Geodetic Survey, provided he 
determines that they are required by the necessities of the 
Government during the period of the war. 29. 
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2. Merchant Marine Act.—The transportation of fish in foreign vessels 
from Ketchikan, Alaska, to Vancouver and thereafter to points 
in the United States, under the circumstances herein stated, 1s 
in violation of section 27 of the merchant marine act of June 5, 
1920 (41 Stat. 999). 350. 

3. Sale of Liquors on Board American Ships.—The floor tax inipoaed 
by section 303 of the war revenue act (40 Stat. 309), and the 
floor tax imposed by section 604 of the revenue act of 1918 (40 
Stat. 1107), apply to distilled spirits produced in or imported 
into the United States which were, at the effective dates of 
these acts, held on board American ships for sale on such ship- 
board, whether the ships on which such spirits were held were 
at dock in this country, on the high seas, or in foreign waters. 
bo2. 

4. Same.—tThe national prohibition act (41 Stat. 305) applies to per- 
sons on board American ships, whether in American waters, 
on the high seas, or 1n foreign waters. 332. 

5. Sea stores.—Liquors which are prohibited importation, but which 
are properly listed as sea stores on American vessels arriving in 
ports of the United States, may be required to be placed under 
seal by the boarding officer and kept sealed during the entire 
time of the vessel’s stay in port, no part thereof to be removed 
from under seal for use by the crew at meals or for any other 
purpose. 96. 

6. Same.—So long as such liquors are properly listed as sea stores on 
foreign vessels arriving in ports of the United States, and are 
not excessive in quantity, the daily distribution thereof to the 
crews on board vessels can not properly be interfered with by 
this Government; but the bringing of such liquors on shore, 
even by the members of the crews to whom they are issued, will 
be unlawful and subject the offender to prosecution. 96. 

%. Same.—Excessive, or surplus, liquor stores on foreign vessels 
arriving in ports of the United States are subject to seizure and 
forfeiture. 96. 

8. Search and Seizure.—18th Amendment.—The authority of a State 
officer to go on board a vessel engaged in foreign commerce for 
the purpose of making searches and seizing liquors thereon is 
not affected by the eighteenth amendment to the Constitution. 
159. 

9. Same.—Federal statutes give the Federal officials control of vessels 
entering ports of the United States until they have been properly 
inspected and completely moored, but after such vessels have 
been inspected and moored there is no Federal statute whereby 
proceedings can be had and arrests made of those who board 
such vessels against the consent of the masters. 159. 
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: 10.—Same.—After such vessel has been properly inspected and com- 
pletely moored, those boarding it are subject to the police laws 
of the State, and hence by the laws of the State must be deter- 
mined the right of a State officer to board the vessel. 159. 


VIRGIN ISLANDS. 

Enforcement of Liquor Laws.—The collector of customs at St. 
Thomas, Virgin Islands, is charged with the enforcement of 
such local laws of the Virgin Islands as are within the scope of 
his duty as such collector, provided such laws are compatible 
with the provisions of the eighteenth amendment to the Consti- 
tution, but where no duty is imposed upon him by a positive 
and valid law or regulations of the Virgin Islands, or of the Con- 
gress of the United States, he is charged with no responsibility 
with respect to the enforcement of the eighteenth amendment. 
422. 

IMPORTATIONS OF Liquors. See Liquors, 32, 33. 


VISES. See Passports, 1, 2. 
VOLSTEAD ACT. See Liquors. 


WAR DEPARTMENT. 

ACQUISITION oF LAND Durina War EMERGENCY. See TITLE 
To LAND, 1, 2. 

CLAIM FOR TRANSPORTATION SERVICES. See TRANSPORTATION. 

EMPLOYEE ON LEAVE WrirHowtT Pay. See Civiu SERVICE, 11. 

REPORT TO RECLASSIFICATION COMMISSION. See RECLASSIFICA- 
TION OF SALARIES, JOINT COMMISSION ON. 

RicHt TO USE Patent. See Patents, 9. 


WAR FINANCE CORPORATION. 

1. Authority to Suspend Loans and Retire Outstanding Capital 
Stock.—The board of directors of the War Finance Corporation 
is vested under existing law with discretion to suspend further 
loans and operations. 181. 

2. Same.—The War Finance Corporation has no power to use funds 
on hand, even though they are not needed for the payment of 
debts of the corporation, for commitments already made, or for 
its operating expenses, to retire a part of its outstanding capital 
stock, nor is the Secretary of the Treasury authorized to assent 
to such retirement. 181. 


WAR MINERALS RELIEF ACT. Sce Contracts, 11, 12, 15-18. 
WAR PROHIBITION ACT. Sce Liquors, 34. 
WAR REVENUE ACT. Sce Liquors, 15; Taxation, 23. 
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1. Beneficiaries.—Letters of Deceased Soldier as Evidence of Identity 
under the Act.—Letters of a deceased soldier naming the bene- 
ficiaries designated in his application for war risk insurance, 
if such letters are clearly shown to be genuine, can properly 
be made the basis of an award and an award should be made by 
the Bureau of War Risk Insurance to the beneficiaries whose 
names are thus ascertained, where the Government has lost his 
original application for insurance and no record can be found 
showing what designations were made. 98. 

2. Same.—tThe liability incurred by a railroad under Government 
control for an injury or death is a liability of the United States 
and nota lability of ‘‘some person other than the United States,” 
within the language of section 313 of the war risk insurance act, 
and hence the Director of the Bureau of War Risk Insurance, in 
making an award to a person entitled to compensation under the 
provisions of the war risk insurance act who has been injured 
on a railroad under Federal control, may not require, as a condi- 
tion of the award of compensation, such person to assign to the 
United States any right of action he may have to enforce such 
liability or require such person to prosecute said action in his 
own name. 531. 

3. Same.—The Attorney General declines to express an opinion upon 
the question propounded by the Secretary of the Treasury as to 
whether a person, who has been injured on a railroad under 
Federal control and who has received compensation under the 
terms of the war risk insurance act, is barred from maintaining 
a suit brought against a railroad corporation or the Director 
General of Railroads, because the question is not one arising in 
the administration of the Treasury Department. 531. 

4. Conversion of Term Insurance.—A policy of term insurance ma- 
tures into a claim upon the occurrence of either the death or 
total disability of the insured, and after the happening of either 
of these events there is no insurance left which is subject ‘to 
conversion under the terms of the war risk insurance act. 379. 

5. Same.—A soldier who has suffered total permanent disability and 
who is for that reason receiving the benefits of an award under 
a term insurance policy is not entitled to conversion, and his 
application for same should be denied. 379. 

6. Same.—Where a soldier holding a policy of term insurance has 
made application for benefits thereunder because of total per- 
manent disability, and, before this claim is acted upon, requests 
conversion, the Bureau of War Risk Insurance should deny 
conversion pending a determination as to whether the, con- 
tingency insured against has happened. 379. 
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7. Same.—lIf the bureau in fact issues a converted policy before the 


adjudication of the claim of the applicant for award under the 
term insurance, the conversion will be effective, provided at 
the time of conversion the claimant was not totally and per- 
manently disabled and the term insurance was in effect. 380. 


8. Same.—The Director of the Bureau of War Risk Insurance may, 


with the approval of the Secretary of the Treasury, adopt a 
regulation requiring the applicant for conversion of term insur- 
ance to state in his application whether or not he is totally and 
permanently disabled. 380. 


9. Same.— Where a soldier protected by term insurance, who has 


10. 


If. 


12. 


13. 


14. 


suffered disability which has been rated by the Bureau of War 
Risk Insurance as less than total permanent, applies for con- 
version, and the same is granted, the conversion Is good, for there- 
after the soldier will be estopped from claiming, and the Bureau 
will be estopped from finding as a fact, that at the time of con- 
version the applicant for conversion was totally and permanently 
disabled and therefore ineligible for same. 380. 

Same.—Where a soldier, protected by term insurance, suffers 
permanent total disability, and thereafter applies for conversion 
without informing the Bureau of War Risk Insurance thereof, 
and the bureau converts in ignorance of the disability, the 
conversion will not be binding. 380. 

Effect of Termination of the War upon Certain Provisions of the 
War Risk Insurance Act.—Any person entering ‘the active 
service within five years after the termination of the war may 
apply for and be granted term insurance providing he applies 
for it within 120 days after he has entered such service. But 
in order to retain such insurance it must be converted within 
five years from the date of the termination of the war. 538. 

Same.—Any person entering the active service after the expiration 
of five years from the date of the termination of the war may not 
apply for nor be granted war risk insurance. 538. 

Same.—The compensation provisions of the war risk insurance 
act continue in effect after the legal establishment of peace, so 
that soldiers suffering injury, disease, or death after that date 
will be protected by the provisions of Article III of the act. 
038. 

Eligibility of Alien Enemies to Benefits Under the War Risk 
Insurance Act.—1. A person who is designated by the trading 
with the enemy act or by proclamation of the President issued 
pursuant to that act as an enemy or ally of enemy is eligible as 
beneficiary of the compensation and insurance established by 
the war risk insurance act, but is not eligible as a beneficiary of 
the allotment and family allowance provisions of the act; but 
no compensation or insurance benefits can be paid to such per- 
sons during the continuance of the war. 65. 


Index—Digest. 647 


WAR RISK INSURANCE—Continued. 

15. Same.—2. Technical enemy aliens (such as unnaturalized Ger- 
mans) resident in the United States are eligible as beneficiaries 
of all of the benefits provided by the war risk insurance act, 
provided they have been licensed by the President as provided 
in that act. If not so licensed, they stand on the same footing 
with the persons described in paragraph No. 1, above. 65. 

16. Same.—3. (a) The persons referred to in paragraph No. 1 are 
eligible as beneficiaries of the compensation and insurance 
provisions from the time when such benefits accrue. But pay- 
ment of accrued benefits must be deferred until the date of the 
legal establishment of peace by proclamation or otherwise. 
Licensed persons referred to in paragraph No. 2 are entitled to 
receive all benefits as they accrue. 

(6) The signing of the armistice on November 11, 1918, did not 
terminate the war, and hence has no effect upon any of the 
statements made above. 

(c) After the establishment of peace, the persons above held to be 
eligible as beneficiaries are entitled to receive the benefits 


relating back and covering the period between their accrual | 


and the establishment of peace. 

(d) An enemy alien resident in any territory, or citizen or subject 
of an ally of an enemy resident outside of the United States, 
designated as a beneficiary of the insurance provision is entitled 
to receive after the establishment of peace all installments 
that have accrued prior to peace. 66. 

17. Same.—4. Benefits the payment of which is deferred until after 
peace may properly be paid to the Alien Property Custodian, 
but this is unnecessary, as they may just as well remain in the 
Treasury. 66. © 

18. same.—d. What has been said above of alien enemies or allies of 
enemies applies to citizens of the United States or subjects of 
nonenemy countries who were resident in enemy territory or 
territory of an ally of the enemy during the present war or 
interned in such country, so long as such status continues. 66. 

19. Enemy Aliens Under War Risk Insurance Act.—The Bureau of 
War Risk Insurance is authorized, regardless of the general 


enemy trade licenses of July 14 and July 20, 1919, and without . 


awaiting the legal establishment of peace, to make payments to 


enemy nationals resident in the United States of accrued sums ~ 


of allotment, allowance, compensation, and insurance, assuming, 
of course, that the said enemy nationals have been resident in 
the United States throughout the war and have not at any time 
been proclaimed enemy aliens within the definitions of the Trad- 
ing with the Enemy Act; and to make such payments to enemy 


nationals resident in allied or neutral territory as bave not been . 


‘‘doing business” within enemy territory and have not been pro- 


claimed ‘‘enemies” or ‘‘alliesof enemies” by the President. 289. 
80836°——-22——VoL 32-44 
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20. Same.—These general licenses of July 14 and July 20, 1919, 


authorize the Bureau of War Risk Insurance, without awaiting 
the legal establishment of peace, to make payments to enemy 
nationals resident in enemy territory or territory allied with the 
enemy of accrued compensation and insurance, and to make 
payments of accrued sums of allotment and allowance to such 
beneficiaries resident in enemy territory, ora territory allied with 
the enemy, as have been designated since July 14, 1919; subject, 
of course, to the limitations and exceptions made in the general | 
licenses. 289. 


21. Same.—Irrespective of the general licenses referred to, enemy 


nationals resident in the United States who have not been 
specifically proclaimed enemy aliens are entitled to trade with 
all persons other than ‘‘enemies” or ‘‘allies of enemies” without 
a license from the President and consequently have been at 
all times entitled to the allotments, allowances, compensation, 
and insurance, within the provisions of the war risk insurance 
act. 289. 


22. Same.—Opinion of December 8, 1919 (32 Op. 65), modified. 289. 
23. Interpretation of Phrase ‘‘ In the Line of Duty.’’—The Attorney 


General adheres to the views expressed in his opinion of August 
21, 1919 (32 Op. 12) relative to the construction of the words 
‘‘in the line of duty ’’ as used in section 300 of the war risk 
insurance act (40 Stat. 611), and declares further that a person 
is not entitled to compensation under said Act where the injury 
or disease 1s caused by ‘“‘something which grows out of relations 
unconnected with the service or is not the logical incident or 
provable effect of duty in the service.’’ 193. 


24. Same.—A yeoman (female) in the United States Naval Reserve 


Force was killed by her husband through jealousy while return- 
ing to her home after her duty for the day; there was here an in- 
tervening cause growing out of the relations between the yeo- 
man and her husband which had no connection with her service 
and her death can not be said to have occurred ‘‘in the line of 
duty.”’ 198. | 


25. Same.—A yeoman in the United States Navy, on duty at the 


United States Naval Headquarters, London, England, was 
accidentally killed, due to his unfamiliarity with the English 
traffic regulations, by a motor bus in the immediate vicinity of 
said headquarters but about three hours after he had completed 
his duty for the day; he was ‘‘in the line of duty” at the time of 
his death and as no cause for which he was responsible intervened, 
compensation must be made therefor. 193. 


36. Same.—An electrician in the United States Naval Reserve Force 


on duty at Boston, Mass., who was on leave of absence, was 
returning from his home in Berlin, N. H., to his post in Boston, 
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when he met his death in consequence of the automobile in 
which he was traveling being struck by a railroad train; there 
was here no intervening cause for which he was responsible and 
he was ‘‘in the line of duty” within the meaning of the statute. 
193. 

27. Same.—An enlisted man on authorized leave of absence from his 
Ship at Brest, France, was injured while en route to Paris by the 
accidental discharge of a pistol in the hands of a soldier riding 
beside him on the train; there was here no intervening cause for 
which he was responsible, and he was ‘‘in the line of duty” 

- within the meaning of the statute. 194. 

28. Same.—aAn officer of the Naval Reserve Force while on leave of 
absence was injured by a pistol shot in attempting to assist a 
woman in distress, on his return from Coney Island to his home; 
there intervened in this case a cause growing out of his relation 
not to theservice but to the public, and he can not be said tohave 
been ‘‘in the line of duty” within the meaning of the statute. 
194. | 7 

29. Same.—As to the question whether a person is entitled to compen- 
sation under said act where he ‘‘was in a hospital or otherwise 
relieved from active performance of duty by command of his 
superior officer as the result of the intemperate use of drugs or 
alcoholic liquor, or because of disease or injury contracted or 
suffered as the result of his own misconduct,’’ the Attorney 
General must refrain from expressing an opinion until a specific 
case with all facts 1s submitted. 194. 

30. Same.—Interpretation of Phrase ‘‘ In the Line of Duty.’’—Per- 
sonal injury or disease shall be deemed to have been suffered or 
contracted “‘in the line of duty” within the meaning of section 
300 of the war risk insurance act when the person on whose ac- 
count compensation is claimed was, at the time the injury was 
suffered or the disease contracted, in active service in the mili- 
tary or naval forces, whether on active duty, on furlough, leave of 
absence, or under arrest, unless it appears that the injuty or 
disease has been caused by willful misconduct on his part or 
by something done by him in pursuing some private avocation 
or business and which has intervened, as the producing cause, 
between his public service or performance of duty and the injury 
or disease. 12. 

31. Same.—It is suggested that the proposed Treasury regulation 
relating to the interpretation of the phrase ‘‘in the line of duty”’ 
as used in section 300 of the war risk insurance act, should state 
the general proposition as above indicated and then, by way of 
illustration, should set out such exceptions as are now in mind, 
but leaving the general principles to be applied to other cir- 
cumstances as they may arise. 12. 
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32. Regulation Defining Certain Terms Used in said Act.—A regula- 


tion is in accord with the law which defines the terms “‘ brother,”’ 
‘sister,”’ “uncles,” “aunts,” “nephews,’’ “nieces,’’ “ brothers- 
in-law,’’ and “‘sisters-in-law,’’ as used in the war risk insurance 
act of December 24, 1919, as follows: | 

1. When the father or mother of a child in the military or naval 
service has for a period of not less than one year at any ‘time 
prior to such child’s enlistment or induction stood in loco 
parentis to another member of his, her, of their household, such 
‘other member of such household shall be deemed to be a brother 

_ or sister of the child in the military or naval service. 

2. The terms ‘‘uncles,’”’ ‘‘aunts,’’ ‘‘nephews,’’ and: ‘‘ nieces,’’ 
shall be deemed to include only such relations by blood. | 

3. The term “ brother-in-law’’ shall be deemed to include the 
brother of a wife, brother of a husband, and the husband of a 


- + gister. 
4. The term ‘‘sister-in-law’’ shall be deemed to include the sister © 


of a husband, the sister of a wife, and the wife of a brother. 
5. Arelationship by marriage shall not be deemed to be terminated 
by death or divorce if there is issue surviving. 254. 


WAR RISK INSURANCE BUREAU. 


AuTuority TO MAKE PAYMENTS TO ALIENS. See War Risx 
INSURANCE, 14-22. 

Letters NAMING BENEFICIARIES MapgE Basis or Awarp. See 
War Risk INSURANCE, 1. 

Persons ENTITLED TO HospritTaL Faciurtres. See Hospitats. 

REGULATION OF TERM INSURANCE. See WAR Risk INSURANCE, 
g. 9, 10. 


WAR, SECRETARY OF. 


AUTHORITY TO APPROPRIATE LAND. See ConrTRACTS, 7. 

AUTHORITY TO CONSIDER AND ALLOW CLaIms. ‘See CONTRACTS, 
17, 18. ) | 

AvuTHorRIty TO DECIDE ON ENFORCEMENT OF CONTRACT FOR PRO- 
DUCTION OF GLACIAL AcETIC Acip. See Contracts, 10. 

AuTHority TO DETERMINE COMPENSATION UNDER CONTRACT 
ror TNA. See Contracts, 8. 

Aursority To Mopiry AND ApJusr Contracts. See CONTRACTS, 
13. : 

AUTHORITY TO OPEN F'inaL Awarps UNDER Dent Act. See 
Contracts, 14. 

AuTHoriry TO PusiisH List oF Drarr Deserters. See 
Mitirary SERVICE, 2, 3. 

AuTHority TO TRANSFER TEMPORARY BuILDING. See Smita- 
SONIAN INSTITUTION. | 

ConTRACTS FOR BUILDING CoNnsTRUCTION. See CONTRACTs, 2. 

TRANSFER OF Motor VEHICLES. See Motor VERICLES, 1. 
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WAR TIME STATUTES. See Navy, 10-13. 
WAREHOUSE BONDS. 


CANCELLATION. See Customs Laws, 4. 


WAREHOUSE CERTIFICATES. 


SALE. See Liquors, 34. 


‘WASHINGTON. 


COMMUNITY PROPERTY. See INcomE Tax, 4. 


‘WATER POWER PERMITS. See Nationa Forssts, 1. 
WEATHER BUREAU. 


Riaat To Use FESSENDEN INVENTIONS. See PATENTS, 8. 


WESTERN UNION TELEGRAPH CO. 


Local Billing and Prepayment of Government Messages.—The _ 
Western Union Telegraph Co. has the legal right to put in force 
its proposed system of local billing of Government messages and 
requiring in some instances the prepayment of such “messages. 
433. 


WINES. See Liquors, 8. 


WORDS AND PHRASES. 
' 4. “‘Adulterated Butter.’,—A grade of butter produced from decom- 


posed or rancid cream, which has been neutralized with chem- 
icals before churning, is “adulterated butter” within the 
meaning of section 4 of the act of May 9, 1902 (32 Stat. 194) and 
is taxable as such. 377. 


. Same.—A grade of butter produced from cream, which is high 


in acid and has a bad odor and which has been neutralized 
with chemicals before churning, is ‘‘adulterated butter” within 
the meaning of section 4 of the act of May 9, 1902, supra, and 
is taxable as such. 377. 


. ‘Aunts.’ See “ Uncles,’’ infra. 
. “ Before a day certain which falls on: Sunday.’’—This phrase must 


be construed to mean that when the last day within which a 
deed is to be performed falls on Sunday that day is to be ex- 
cluded, and the act may be done upon the succeeding day. 50. 

‘¢ Brother-in-Law.’’—The term ‘‘brother-in-law’’ shall be deemed 
to include the brother of a wife, brother of a husband, and the 
husband of a sister. 254. 

‘¢ Brothers.’’—1. When the father or mother of a child in the mili- 
tary or naval service has for a period of not less than one year at 
any time prior td such child’s enlistment or induction stood in 
loco parentis to another member of his, her, or their household, 
such other member of such household shall be deemed to bea 
brother or sister of the child in the military or naval service. 
254. 
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WORDS AND PHRASES—Continued. 
7. ‘‘ Cost of Preparation.’’—In the provision of the act of June 5, 1920° 


(41 Stat. 1037), “cost of preparation” for publication may well 
be. construed as meaning the cost of preparing for publication: 
material collected sometimes for purposes of publication but 
frequently for other purposes as well. 318. 


8. ‘‘Except for physical disability incurred in the line of duty.’’—The 


words ‘‘except for physical disability incurred in line of duty,”’ 
appearing in section 9 of the act of May 22, 1917, are not hmited 
to physical disability incurred by the officers in question while- 
serving under temporary appointments, but include physical 
disability incurred by them while serving under their permanent 
rank and prior to their advancement to temporary higher rank.. 
220. 


9. ‘‘In line of duty.’’—-The Attorney General adheres to the views. 


expressed in his opinion of August 21, 1919 (32 Op. 12), relative. 
to the construction of the words ‘‘in the line of duty ” as used in 
section 300 of the war risk insurance act (40 Stat., 611), and 
declares further that a person is not entitled to compensation 
under said act where the injury or disease 1s caused by ‘‘some-. 
thing which grows out of relations unconnected with the service- 
or is not the logical incident or provable effect of duty in the 
service.”’ 193. 


10. Same.—Personal injury or disease shall be deemed to have been 


11. 


12. 


13. 
14. 


suffered or contracted ‘‘in the line of duty”’ within the meaning 
of section 300 of the war risk insurance act when the person on 
whose account compensation is claimed was, at the time the 
injury was suffered or the disease contracted, in active service 
in the military or naval forces, whether on active duty, on 
furlough, leave of absence, or under arrest, unless it appears 
that the injury or disease has been caused by willful miscon- 
duct on his part or by something done by him in pursuing some 
private avocation or business and which has intervened, as the 
producing cause, between his public service or performance of 
duty and the injury or disease. -121. 


‘‘Liquor.’’—The word ‘‘liquor” as used in section 4, Title II, of 


the national prohibition act, means liquor as defined in section 
1, Title II, of said act. 361. 


‘‘National.’’—The First National Corporation of Boston, a cor- 


poration organized under the laws of Massachusetts with power 
to act as broker in dealing in personal property of every kind 
and description, is notentitled by reason of the inhibitions of 
section 5243 of the Revised Statutes to use the word ‘‘national” 
in its title. 473. 


‘‘Nephews.’’ See ‘‘Uncles,’’ infra. 
‘‘Nieces.’’ See ‘‘Uncles,’’ infra. 
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YWORDS AND PHRASES—Continued. 

15. ‘‘Nonintoxicating cider and fruit juices.’’—The term ‘‘nonintoxi- 
cating cider and fruit juices” occurring in section 29, Title II, 
of the national prohibition act (41 Stat. 316), means cider and 
fruit juices containing less than one-half of one per cent of 
alcohol. 353. 

16. ‘‘Patients of the War Risk Insurance Bureau.’’—Patients of the 
War Risk Insurance Bureau include only disabled soldiers, 
sailors, and marines, and Army and Navy nurses (female). 32. 

17. ‘‘Publications.’’—The-word ‘‘publications,’’ as used in the 
provision of the act of June 5, 1920 (41 Stat. 1037), requiring 
departments of the Government to submit to the Congress 
reports concerning their various publications, means any printed 
matter intended wholly or in part for free distribution or sale 
to the public, but does not include rules, regulations, circulars, 
etc., intended exclusively for the use of officials and employees 
of the department at whose instance the printing is done. 318. 

“18. ‘‘Shall.”’—The word ‘‘shall,’’ as used in section 9, Title II, of 
the national prohibition act and herein indicated by under- 
scoring, is mandatory and not discretionary. 401. 

"19. ‘‘Sister-in-Law.’’—The term ‘‘sister-in-law” shall be deemed to 
include the sister of a husband, the sister of a wife, and the wife 
ofa brother. 254. 

20. ‘“‘Sisters.’’ See “‘ Brothers,’’ supru. 

21. ‘‘Transport.’’—The word ‘‘ transport’’ as used in the national pro- 
hibition act is presumed to have its usual meaning, viz, to 
carry or convey from one place to another, the taking up of 
persons or property at some point and putting them down at 
another. 421. 








‘22. ‘‘Uncles.’’—The terms ‘‘uncles,’’ ‘‘aunts,’’ ‘‘nephews,’’ and 
‘‘nieces’’ shall be deemed to include only such relations by 
blood. 254. 
“WRECKS. 


Dare oF Loss or NAVAL VESSEL. See Navy, 14. 


“YUMA RECLAMATION PROJECT. 

Moneys received from the Imperial irrigation district for the 
privilege of connecting with and using the Laguna Dam and 
the main canal of the Yuma reclamation project for the irriga- 
tion of lands in the Imperial Vailey can not be applied in 
reduction of the assessments against the lands of the Yuma 
project, but must be covered into the reclamation fund as 
direczed by section 3 of the act of February 21, 1911 (36 Stat. 
-926). 41. 


O 








